ESMA REGULAR USE
24 June 2019
ESMA30-22-620

EXPLANATORY NOTE

Survey on undue short-term pressure on corporations from the
financial sector
Table of contents
-

Introduction

-

Structure of the questionnaire

-

Instructions on how to respond

-

Publication of responses

-

Data protection

-

Abbreviations, definitions and legal references

Introduction
Under Action 10 of the Action Plan ‘Financing Sustainable Growth’1, the European Commission
has invited 2 the three European Supervisory Authorities (ESAs) to each develop a report
presenting evidence and possible advice on potential undue short-termism. Short-termism can
be defined as “the focus on short time horizons by both corporate managers and financial
markets, prioritising near-term shareholder interests over long-term growth of the firm”3.
The Commission’s mandate indicates that decisions taken by corporations do not fully reflect
long-term aspects that would be required to put the EU economy on a sustainable path and
manage the transition towards a low carbon economy. In particular, as a result of short-term
market pressures, some companies may under-invest in long-term value drivers such as
innovation and human capital and overlook environmental and social objectives that require a
long-term orientation. Consequently, sustainability faces obstacles to develop in a context
where incentives, market pressures and prevailing corporate culture prompt market
participants to focus on near-term performance at the expense of mid- to long-term objectives.
Following an initial analysis based on desk research and preliminary quantitative evidence,
ESMA has identified six areas which it considers relevant to examine in relation to the
Commission’s mandate. These areas are:

1

European Commission Action Plan Financing Sustainable Growth.

2

Call for advice to the European Supervisory Authorities to collect evidence of undue short-term pressure from the financial sector
on corporations.
3

Definition of short-termism provided in the second paragraph of section 1 of the Commission’s mandate (Mason, 2015).
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a.

Investment strategy and investment horizon;

b.

Disclosure of Environmental, Social and Governance (ESG) factors and the
contribution of such disclosure to long-term investment strategies;

c.

The role of fair value in better investment decision-making;

d.

Institutional investors’ engagement;

e.

Remuneration of fund managers and corporate executives; and

f.

Use of CDS by investment funds.

ESMA is not claiming there is a causal relationship between the abovementioned areas and
short-termism; it is rather seeking the views of stakeholders on these areas in order to better
understand their interaction with short-termism. As such, responses to this survey will
contribute to ESMA’s analysis of potential sources of undue short-termism on corporations
stemming from the financial sector in the areas of focus. Additionally, responses to the survey
will back the identification of any other areas in which short-term behaviour is problematic and
where the regulatory rules exasperate (or mitigate) short-term pressures.
Overall, with this survey ESMA is seeking to collect information on market practices and the
views of financial market participants. By responding to the questionnaire, market participants
will contribute to ESMA’s advice to the Commission and as such help shape future policy
decisions in relation to short-termism in the financial sector.

Structure of the questionnaire
Section I:

General information about respondent

The first section of the questionnaire contains questions which will help ESMA understand
respondents’ profile and whether they agree for their response to the questionnaire to be
published on ESMA’s website.
All respondents are invited to respond to the questions in this section.
Section II:

Investment strategy and investment horizon

In this section of the questionnaire, ESMA invites respondents to provide information on the
key features and the focus of their investment strategy as well as on the time horizon(s) they
use in their business activities. The questions aim to collect comprehensive information on the
strategic approach taken by various market players, depending on their role and objectives, in
order to get a broad understanding of how they prioritise short- and long-term values in their
investment activities. The responses to the questions in this section are intended to provide
evidence on how consistent the long-term value drivers of the investment strategy are with the
investment timeframe and the global approach for investment decision-making, and which
specific considerations in investment strategies may induce short-termism.

2

The section is open to all respondents as it seeks information on the interaction between shorttermism and general business activities. The questions relating to portfolio holdings are
addressed to asset owners and asset managers.

Section III: Disclosure on ESG factors and the contribution of such disclosure
to long-term investment strategies
The context for the questions in this section is the EU’s 2014 adoption of the Non-Financial
Reporting Directive (hereafter ‘NFRD’) in order to enhance the consistency and comparability
of non-financial information disclosed throughout the Union. The NFRD requires large EU
companies to disclose information on matters relating to the environment, social and employee
aspects, respect for human rights, anti-corruption and bribery issues in an annual non-financial
statement to be presented either in the management report or in a separate document.4
The NFRD came into force in 2014 for reporting on the financial year starting on 1 January
2017 or during the calendar year 2017, which means that two waves of mandatory nonfinancial information have now been published in most jurisdictions. Section III of the
questionnaire collects information on the experience of market participants with these first two
disclosure waves by asking whether, how and to what extent public disclosure on ESG factors,
which complements traditional financial disclosure by listed companies, can enable investors
to integrate in their decision-making process considerations on a company’s current and future
ability to create long-term sustainable value for its shareholders and for the society at large.
Furthermore, this section raises the question whether any changes relating to requirements on
non-financial information are needed at European level to enable investors to take long-term
investment decisions.
The questions in this section are primarily addressed to institutional and retail investors that
make use of information in issuers’ public reporting in their investment decisions, as well as to
issuers that provide such ESG related information to investors.

Section IV: The role of fair value in better investment decision-making
In this section of the questionnaire, ESMA seeks to collect further information related to the
following statement from the report5 of the High Level Expert Group (hereafter ‘HLEG’): “there
is considerable disagreement among interested parties on the appropriate accounting
treatment for long-term investments, in particular on whether long-term assets on investors’
balance sheets should be valued based on the currently prevailing (daily) market prices – also
known as ‘mark-to-market’ valuation or ‘fair value’ accounting […] The debate is mainly around
equity, equity-type and listed credit instruments on the balance sheets of long-term investors,
such as non-financial corporations, insurance companies and banks.”

4

Additionally, the forthcoming Regulation of the European Parliament and of the Council on sustainability-related disclosures in
the financial services sector (2018/0179(COD)) will require financial advisers to publish information on their policies on the
integration of sustainability risks in their investment advice or insurance advice. However, as this Regulation has not yet entered
into force and will not be applicable until 15 months after entry into force, it is not possible at this stage to assess its impact, and
it is as such not covered in the questionnaire.
5

https://ec.europa.eu/info/sites/info/files/180131-sustainable-finance-final-report_en.pdf
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The section contains questions on whether and how fair value may impact the capacity of
financial reporting to provide relevant and reliable information on equity instruments held for
long-term investment purposes. Responses in this area will help ESMA to assess how the
measurement and disclosure of fair value may impact the selection of a short- or long-term
horizon, as well as to assess whether the transparency benefits arising from the use of fair
value for financial instruments, particularly equity instruments, outweigh the intrinsic potential
volatility of fair value. Furthermore, whilst Level 1 fair value measurement is based on quoted
prices in active markets and, as such, it has a high degree of reliability, ESMA is also interested
in exploring the usefulness of Level 2 and Level 3 fair value measurements6 and the extent to
which investors are willing to take these fair value measurements into consideration in their
long-term investment decisions.
The European Commission has issued two requests for advice to the European Financial
Reporting Advisory Group (EFRAG) to assess the impact of IFRS 9 Financial Instruments on
equity investments and to investigate potential alternatives to fair value accounting for equity
and equity-type instruments held for the long-term. ESMA closely monitors and contributes to
EFRAG’s work in this area 7 . In section IV of the questionnaire ESMA investigates more
specifically the reasons underlying any connection between fair value accounting and the
emergence of short-term pressures in the investment practice of issuers.
The questions in this section are primarily addressed to institutional and retail investors that
make use of information in issuers’ financial statements in their investment decisions, as well
as to issuers that prepare financial statements.
Section V:

Institutional investors’ engagement

In this section, ESMA invites institutional investors to share their experiences and views on
whether and how they monitor the long-term value maximisation of their investee companies
by further engaging with them and voicing their potential concerns. The questions of this
section indirectly relate to the revised Shareholder Rights Directive that established specific
requirements in order to encourage shareholder engagement in EU listed companies. ESMA
acknowledges that the Directive has entered into application only recently. In this section
ESMA seeks to collect information on how engagement activities are put in place at the time
of the publication of the questionnaire based on the current regulatory framework in the
relevant Member States.
For the purposes of this questionnaire, engagement is defined as any monitoring and
interaction by institutional investors with investee companies, including the exercise of voting
rights and other activities to influence the investee company such as activist strategies.
The questions in this section are primarily addressed to institutional investors.

6

Inputs to Level 2 fair value measurements are inputs other than quoted prices included within Level 1 that are observable for the
asset or liability, either directly or indirectly. Inputs to Level 3 fair value measurements are unobservable inputs for the asset or
liability.
7

http://www.efrag.org/News/Public-183/New-EFRAG-consultation-on-Equity-Instruments--Research-on-Measurement
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Section VI:

Remuneration of fund managers and corporate executives

In this section, ESMA examines whether remuneration policy and practices of fund managers
can be a driver of short-termism. Stakeholder feedback in this regard will provide further
evidence in relation to the statements of the HLEG report about the “frequent separation of the
behaviour of some financial intermediaries from the preferences of the ultimate beneficiaries”
and that “job tenure and financial rewards for analysts, asset/money managers and traders”
can be heavily dependent on short-term returns.
The questions in part A of this section are addressed to UCITS management companies,
AIFMs, and self-managed UCITS investment companies and AIFs as they relate to how
remuneration practices impact investment behaviour of asset managers vis-à-vis the funds
they manage and the investors in such funds. The questions are particularly related to the
requirements arising from the UCITS Directive 8 , AIFMD 9 , the Guidelines on sound
remuneration practices under the UCITS Directive10 and the Guidelines on sound remuneration
practices under the AIFMD11.
The questions in part B of this section are primarily addressed to issuers with reference to the
remuneration packages assigned to their executives. Evidence on this aspect is expected to
provide an indication of how executives’ incentives to pursue long-term vs. short-term
performance can be skewed by the way their remuneration package is designed.
In addition, each section invites all stakeholders to comment on the potential contribution to
short-termism from remuneration practices for fund managers or corporate executives.
Section VII: Use of CDS by investment funds
Building on the work already conducted by ESMA12 looking at the prevalence of sell-only or net
sell Credit Default Swaps (CDS) positions held by UCITS funds, this section of the
questionnaire aims to collect information on the use of CDS by all investment funds. The
existing evidence shows some use of sell only or net sell holdings of CDS and ESMA would
like to explore this topic further in the context of short-termism. ESMA will use the information
it collects from stakeholders to assess whether the use of such instruments could be one of
the potential drivers of short-termism.
Sell-only or net sell CDS positions may indicate increased short-term risk taking by funds in
order to generate short-term profits, thereby diverting funds from investment in the real
economy and indirectly contributing to a short-term profit taking approach. This is why ESMA
would like to explore this area by gathering evidence from stakeholders, particularly regarding
the reasons for sell only or net sell holdings of CDS positions, and how the tail risk of CDS is
managed. ESMA recognises that there may be other categories of derivatives that may also

8

Directive 2009/65/EC
Directive 2011/61/EU
10
ESMA/2016/575
11
ESMA/2013/232
12
(see “Drivers of CDS usage by EU investment funds” in Trends, Risks and Vulnerabilities Report No.2 from 2018)
9
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merit attention, so one of the questions allows respondents to comment on other products as
well.
The questions in this section of the questionnaire are addressed to UCITS management
companies, self-managed UCITS investment companies and AIFMs.
Section VIII: Final
The last section of the questionnaire gives respondents the chance to raise any additional
considerations on the topic of undue short-term pressure on corporations from the financial
sector which they have not been able to reflect elsewhere in the survey.
All respondents are invited to respond to this part of the questionnaire.

6

How to respond
Deadline
ESMA will consider all responses received by 29 July 2019.
Technical instructions
The questionnaire is presented in EUSurvey which is the European Commission’s online
survey making tool.
In order to access the questionnaire, please
https://ec.europa.eu/eusurvey/runner/ESMA-SUS-2019

click

on

the

following

link:

When you click on the link, EUSurvey will open in your default browser and you will see the
questionnaire. Before starting to fill in the questionnaire, we encourage you to read through all
questions.
As you go through the questionnaire and fill in your responses, additional questions will
sometimes appear. Such additional questions are based on your response to a previous
question and are intended to collect further information about the response you have provided.
However, unless specifically mentioned, you are invited to respond to all questions.
The full set of responses is submitted by clicking the “Submit” button at the end of the
questionnaire. Upon submission, the system will offer you to print or download your responses
for your own reference.
For any questions regarding
short.termism@esma.europa.eu

the

questionnaire,

please

send

an

email

to

Publication of responses
All contributions received will be published following the close of the survey, unless you request
otherwise. Please clearly indicate under question [6] if you do not wish your contribution to be
publicly disclosed. A standard confidentiality statement in an email message will not be treated
as a request for non-disclosure. A confidential response may be requested from us in
accordance with ESMA’s rules on access to documents. We may consult you if we receive
such a request. Any decision we make not to disclose the response is reviewable by ESMA’s
Board of Appeal and the European Ombudsman.

Data protection
Information on data protection can be found at www.esma.europa.eu under the heading ‘Data
protection’.
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Abbreviations, definitions and legal references
CDS

Credit Default Swaps

Corporate executives

Top managers, such as the Chair or the CEO,
and/or members of the board of directors.

Engagement

For the purpose of this questionnaire, any
monitoring and interaction by institutional
investors with investee companies, including
the exercise of voting rights and other activities
to influence the investee company such as
activist strategies

ESG

Environmental, Social and Governance

Fair value

The price that would be received to sell an
asset or paid to transfer a liability in an orderly
transaction between market participants at the
measurement date (IFRS 13)

HLEG

High Level Expert Group

Holding period

For the purpose of this questionnaire, ‘holding
period’ is defined as the elapsed time between
the initial date of purchase and the date on
which the investment is sold or matured if held
to maturity.

Identified Staff

Categories
of
staff,
including
senior
management, risk takers, control functions and
any employee receiving total remuneration that
falls into the remuneration bracket of senior
management and risk takers, whose
professional activities have a material impact
on the management company’s risk profile or
the risk profiles of the UCITS that it manages
and categories of staff of the entity(ies) to which
investment management activities have been
delegated by the management company,
whose professional activities have a material
impact on the risk profiles of the UCITS that the
management company manages.

Institutional investors

Asset owners or asset managers acting on their
behalf
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Long-term investment / value

For the purpose of this questonnaire, please
consider these expressions in the context set
out in the Commission’s mandate on undue
short-termism
and
in
the
European
Commission’s
Action
Plan
‘Financing
Sustainable Growth’.

Non-Financial Reporting Directive / NFRD

Directive 2014/95/EU of the European
Parliament and of the Council of 22 October
2014 amending Directive 2013/34/EU as
regards disclosure of non-financial and
diversity information by certain large
undertakings and groups

Revised Shareholder Rights Directive

Directive (EU) 2017/828 of the European
Parliament and of the Council of 17 May 2017
amending Directive 2007/36/EC as regards the
encouragement of long-term shareholder
engagement

Short-termism

The focus on short time horizons by both
corporate managers and financial markets,
prioritising near-term shareholder interests
over long-term growth of the firm
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