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INTRODUCTION

In carrying out a cost benefit analysis on the draft regulatory technical standards, it should be noted that:

i The main policy decisions have already been taken under the primary legislation (EMIR) and the
impact of such policy decisions have already been analysed and published by the European Comnsk
sion;

1 ESMA does not have the abilityto deviate from its specific mandate set out in the primary legislation;

1 ESMA policy choices should be of a pure technical nature and not contain issues of a political nature;

1 In most circumstances, E S M Adpsons are limited to the approach it takes to dr afting a particular

regulatory technical standard (RTS) or implementing technical standard (ITS).

Against this background and for many of the draft RTS and ITS, ESMA has considered whether it is more
appropriate to adopt a criteria -based or a gescriptive approach to draft the technical standards. The ago-
proach taken differs depending on the RTS or ITS considered, but generally the approach followed by ES-
MA recognises that market participants (CCPs in particular) have the tools to manage the risk arising from
their activities and to adapt to market changes. So unless the specific mandate assigned to ESMA specifies
that a prescriptive approach should be introduced or the specific issues surrounding a particular technical
standard require a more prescriptive approach, ESMA has followed a criteria-based approach. The justifica-
tion for, and analysis of the cost and benefits of this choice are generally common to the different technical
standards. For this reason, in the specific sections below, similar reasoning i given as to the choice between
a criteria-based versus a prescriptive approach, but depending on the technical standard the outcome is not
always the same.

With reference to the monetary value attached to the identified costs and benefits, it should be noted that in
the consultation paper (CP), ESMA explicitly asked respondents to provide data to support this cost benefit
analysis. Unfortunately, d ata was provided by just a few respondents butin most casesthe data provided
did not prove sufficient neither to gather quantitative evidence to judge some of the proposals contained in
the CP, norto perform a cost-benefit analysis of a quantitative nature. Where relevant, ESMA performed its
own guantitative impact assessment, or justified some of its policy choices by elements of quantitative na-
ture available to the public, such as academic research papes, or studies elaborated by wellestablished
institutions (BIS, ISDA etc.) In particular, ESMA focused its quantitative analysis on the draft RTS that
introdu ce prescriptive measures rather than a criteria based approach. ESMA has also relied partially on
input by a consulting firm when gathering data and conducting some of the analysis below.



OTC DERIVATIVES DRAFT RTS

INDIRECT CLEARING ARRANGEMENTS

(&) What is the best approach to ensure that indirect clients benefits from protection

equivalent to those of direct clients?

Specific objective

Ensuring that counterparties subject to the clearing obl i-
gation can access a CCP through indirect clearing &
rangements benefiting from equivalent protection as a
direct clearing arrangement.

Option 1

Indirect clients should have the same rights and the same
degree of segregation up to the CCP as direct clients.

How would achieving the objective allevi-
ate/eliminate the probl em?

By replicating the CCPi clearing member i client stru c-
ture one step below.

Option 2

Indirect clients should not have the same rights up to the
CCP, but similar rights replicated one step below in the
clearing chain, considering the indirect nature of the clear-
ing arrangements.

How would achieving the objective allevi-
ate/eliminate the problem?

Establishing obligations for clearing members and clients
supporting indirect clearing arrangements.

Which option is the preferred one? Ex-
plain briefly.

Option 2, given the higher costs of option 1 and the fact
that the indirect nature of the arrangement should be re c-
ognised.

Is the policy chosen within the sole re-
sponsibility of ESMA? If not, what other
body is concerned / needs to be informed
or consulted?

The option is the sole responsibility of ESMA.

Impacts of the proposed policies:

Option 1 Indirect clients should have the same rights and the same degree of segreg-
tion up to the CCP as direct clients.
Benefits It will ensure the full protection of indir ect clients from the default of: 1) the

client providing indirect clearing services; 2) the clearing member; 3) other
clients of the clearing member; 4) other indirect clients of the same client.

Regul at or 6s

The costs for regulators will be similar under the two options. Enforcing such
a requirement will not change significantly under the two options.

Compliance costs

chain.

The costs for CCPs, clearing members and clients will be much higher if the
same structure and rights assigned to clients is replicated to up to the entire

Indirect costs

The costs for indirect clients will be much higher, thus the end objective of

indirect clearing arrangements (i.e. facilitating access to CCPs to small ci-
ents that the clearing members would not be interested to serve) might not
be fulfilled.

Option 2

Indirect clients should not have the same rights up to the CCP, but similar
rights replicated one step below in the clearing chain, considering the indi-




rect nature of the clearing arrangements.

Benefits

It will ensure an equivalent level of protection to indirect clients and similar
rights as direct clients, but replicated one step below in the clearing chain.

Regul ator 6s

The costs for regulators will be similar under the two options. Enforcing such
a requirement will not change significantly under the two options.

Compliance costs

tion as clients.

This option would still imply certain costs for clients providing indirect
clearing services and for clearing members, but these would be justified by
ensuring that the indire ct clients benefit from an equivalent level of prote c-

Indirect costs

The lower compliance costs will result in a lower indirect cost and overall, a
greater benefit to society.

DETAILS IN THE NOTIFICATION FROM THE COMPETENT AUTHORITY TO E

SMA

(a) What is the most appropriate way for ESMA to get the information to be included in

the notification?

Specific objective

To ensure ESMA gets relevant updated data in order to
assess whether a class of derivatives should be subject tc
the clearing obligation

Option 1

ESMA gets information from the competent authority.

How would achieving the objective allevi-
ate/eliminate the problem?

The competent authority is authorising a CCP to clear a
class of OTC derivatives and will obtain information for
this purpose.

Option 2

The CCP providesthe competent authority with the in-
formation and the competent authority provides ESMA
with it .

How would achieving the objective allevi-
ate/eliminate the problem?

The competent authority will be able to request infor-
mation from CCP and complement it with other info r-
mation. ESMA may complement the information with
data it gets for example from TRs.

Which option is the preferred one? Ex-
plain briefly.

The second option is preferred as it allows ESMA to get
the most relevant, updated and complete information

Is the policy chosen within the sole re-
sponsibility of ESMA? If not, what other
body is concerned / needs to be informed
or consulted?

The option is the sole responsibility of ESMA.

Impacts of the proposed policies:

Option 1

ESMA gets information from the competent authority.

Benefits

The competent authority has already obtained and ana-
lysed information when authorising the CCP to clear a
class of OTC derivatives.

Disadvantages

The analysis of the competent authority has a different




objective and scope than ESMAS snalysis. Relevant in-
formation for ESMA may not have been transmitted by
the CCP to the competent authority.

Regul atordés costs Communication means.

Compliance costs Communication means.

Indirect costs N/A

Option 2 The CCP provides the competent authority with the in-
formation and the competent authority provides ESMA
with it.

Benefits The information provided by the CCP is complemented by
information gathered by the competent authority and
ESMA.

Disadvantages The CCP is requested to provide more information to the
competent authorities.

Regul atords costs Communication means.

Compliance costs

Communication means and analysis.

Indirect costs

N/ A

CRITERIA TO BE ASSESSED BY ESMA

(@) What is the mosta  ppropriate way to assess volume and liquidity?

Specific objective

To ensure volume and liquidity are adequately assessed.

Option 1

To assess volume and liquidity through the number and
value of transactions.

How would achieving the objective allevi-
ate/eliminate the problem?

Data on the number of transaction per time period, and
the value of those OTC derivatives transactions provide
information on the extent to which the contracts are tra d-
ed, and therefore on their suitability for central clearing.

Option 2

To assess volume and liquidity through the number and
value of transactions, the proportionality of the margin s
and other financial requirements of the CCP to the risks
they intend to mitigate, the stability of the market size and
depth through time, the expected market dispersion in
case of default of a clearing member.

How would achieving the objective allevi-
ate/eliminate the problem?

Given than (a) ESMAG6s asse
liquidity and (b) CCPs might also be able to clear illiquid
products, additional elements are necessary to assess
whether liquidity is appropriate to determine a clearing
obligation.

Which option is the preferred one? Ex-
plain briefly.

The second option is preferred asit takes into considera-
tion a number of factor s that are all relevant in the deter-
mination of liquidity and volume of a class of OTC deriv a-
tives.

Is the policy chosen within the sole re-
sponsibility of ESMA ? If not, what other

The option is the sole responsibility of ESMA.




body is concerned / needs to be informed
or consulted?

Impacts of the proposed policies:

Option 1 To assess volume and liquidity through the number and
value of transactions.
Benefits The approach is simple to implement.

Disadvantages

It does not give a dynamic view onliquidit y and volume of
a class of OTC derivatives.

Regul atords costs

N/A

Compliance costs

The number of transactions and the average size of those
transactions are basic information that CCPs already
gather and in some cases, publish on their website inag-

gregate form. Compliance costs are minimal.

Indirect costs

N/A

Option 2

To assess volume and liquidity through the number and
value of transactions, the proportionality of the margins
and other financial requirements of the CCP to the risks
they intend to mi tigate, the stability of the market size and
depth through time, the expected market dispersion in
case of default of a clearing member.

Benefits

The approach allows: (a) checking that CCPs will apply
margins which are proportionate to the risks they int end
to mitigate; (b) assessing the evolution of the liquidity
conditions through time; (c) estimating that in the case of
a memberds default, the CC
positions of the defaulter without causing major disru p-
tions to the market.

Disadvantages

More data needs to be gathered and analysed.

Regul atorbdés costs

N/A

Compliance costs

Registration of data.

Indirect costs

N/A

DETAILS TO BE INCLUDED IN THE

(&) What is the most appropriate way to identify the classes of deri

register ?

PUBLIC REGISTER

vatives in  the public

Specific objective

To ensure the class of OTC derivatives subject to the clea
ing obligation is unequivocally identified in the public
register.

Option 1

To identify the class of OTC derivatives by reference to the
assetclass of derivatives, the type of derivative contract
and the underlying.

How would achieving the objective allevi-

The assetclass of OTC derivatives, the type of derivative




ate/eliminate the problem?

contract and the underlying information are key info r-
mation to identify a class of OTC derivatives.

Option 2

To identify the class of OTC derivatives by reference to the
assetclass of OTC derivatives, the type of derivative con-

tract, the underlying, the currencies, the range of maturi-

ties, the settlement conditions, the payment frequency and

the product identifier.

How would achieving the objective allevi-
ate/eliminate the problem?

The information under Option 2 provides a granular defi-
nition of a class of OTC derivatives and therefore a cleaer
identificati on.

Which option is the preferred one? Ex-
plain briefly.

The second option is preferred asit strikes an appropriate
balance between overspecification, which could lead to
evasion, and under-specification, which could inadvert-
ently capture products for which the clearing obligation is
inappropriate .

Is the policy chosen within the sole re-
sponsibility of ESMA? If not, what other
body is concerned / needs to be informed
or consulted?

The option is the sole responsibility of ESMA.

Impacts of the proposed policies:

Option 1

To identify the class of OTC derivatives by reference to the
assetclass of derivatives, the type of derivative contract
and the underlying.

Benefits

The identification is based on simple criteria and is easy to
implement.

Disadvantages

The criteria may not be sufficiently granular to distinguish
between the classes of OTC derivatives which are subjec
to the clearing obligation and those which are not. This
approach would not support, for example, a situation in
which an OTC derivative contract with a 10 year tenor is
sufficiently liquid and standard ised to be eligible for cen-
tral clearing, but the same contract with a 30 year tenor is
not.

Regul atorbdés costs

Set up of the register.

Compliance costs

N/A

Indirect costs

Market partic ipants might not be able to distinguish be-
tween the classes of OTC derivatives which are subject tg
the clearing obligation and those which are not. This could
lead to unintended non-compliance issues.

Option 2

To identify the class of OTC derivatives byreference to the
assetclass of OTC derivatives, the type of derivative co-
tract, the underlying, the currencies, the range of maturi-
ties, the settlement conditions, the payment frequency and
the product identifier.

Benefits

The identification of classes of OTC derivatives is based on
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a high number of information which distinguish es be-
tween the classes of OTC derivatives with a higler level of
granularity.

Disadvantages

More data needsto be included in the register.

Regul atords costs

Set up of the regster. The setup costs would be higher
than with option 1, however the differenceswould be min-
imal.

Compliance costs

N/A

Indirect costs

N/A

(b) What is the most appropriate way to identify a CCP in ESMA Register?

Specific objective

To ensure identificatio n of the CCP.

Option 1

To identify the CCP by its name and country of establish-
ment.

How would achieving the objective allevi-
ate/eliminate the problem?

The name and country of establishment will identify the
relevant CCPs.

Option 2

To identify the CCP by its identification code, name, coun-
try of establishment, and the relevant competent author i-

ty.

How would achieving the objective allevi-
ate/eliminate the problem?

The information under option 2 provides a granular ide n-
tification of a CCP.

Which option is the preferred one? Ex-
plain briefly.

The second option is preferred as it takes into considera-
tion unique criteria to identify the CCP.

Is the policy chosen within the sole re-
sponsibility of ESMA ? If not, what other
body is concerned / needs to be nformed
or consulted?

The option is the sole responsibility of ESMA.

Impacts of the proposed policies:

Option 1 To identify the CCP by its name and country of establish-
ment.
Benefits The identification is based on simple criteria which is easy

to implem ent.

Disadvantages

The criteria may not be sufficiently granular to distinguish
between the CCP and may not fit the identification criteria
used by the market.

Regul atorbdés costs

Set up of the register.

Compliance costs

N/A

Indirect costs

N/A

Option 2 To identify the CCP by its identification code, name, coun-
try of establishment, and the relevant competent author i-
ty.

Benefits The use of several criteria including the identifier code

allows a clearer identification and may better fit with cur-
rent market practice.




Disadvantages

More data needs to be included in the register.

Regul atords costs

Set up of the register. The setup costs would be higher
than with option 1, however the differences would be mn-
imal.

Compliance costs

N/A

Indirect costs

N/ A

RISKS DIRECTLY RELATED TO COMMERCIAL ACTIVITY OR TREASURY FINANCING

ACTIVITY

(&) What is the most appropriate way to specify OTC derivative contracts that reduce
risks related to commercial activity or treasury financing activity?

Specific objective

To specify in the most appropriate way the OTC derivative
contracts which reduce risks related to commercial activity
or treasury financing activity .

Option 1

Set general criteria related to the risk which contracts
should meet in order for the OTC derivatives to be consid-
ered in the definition.

How would achieving the objective allevi-
ate/eliminate the problem?

Counterparties assess their OTC derivative contracts
against general criteria set in the draft RTS to determine
whether they reduce risks related to commercial activity or
treasury financing activity.

Option 2

Set specific criteria related to the risk which the OTC de-
rivative contracts should cover in order for the derivatives
to be considered in the definition.

How would achieving the objective allevi-
ate/eliminate the problem?

Counterparties assess their OTC derivative contracts
against specific criteria set in the draft RTS to determine

whether they reduce risks related to commercial activity or

treasury financing activity.

Which option is the preferred one? Ex-
plain briefly.

The second option is preferred asspecific criteria allow a
more accurate assessment.

Is the policy chosen within the sole re-
sponsibility of ESMA ? If not, what other
body is concerned / needs to be informed
or consulted?

The option is the sole responsibility of ESMA.

Impacts of the proposed policies:

Option 1 Set general criteria related to the risk which contracts
should meet in order for the OTC derivatives to be consid-
ered in the definition.

Benefits An approach based ongeneral criteria allows flexibility for

counterparties to assess whether the OTC derivative co-
tracts would be considered as reducing risks directly relat-
ed to the commercial or treasury activity.

10



Disadvantages

It may give room for different interpretat ions by counter-
parties of whether the OTC derivative contracts would be
considered as reducing risks directly related to the com-
mercial or treasury financing activity.

Regul atords costs N/A

Compliance costs Processng the assessment.

Indirect costs N/A

Option 2 Set specific criteria related to the risk which the OTC de-
rivative contracts should cover in order for the derivatives
to be considered in the definition.

Benefits An approach based on specific criteria provides a clear
basis for counterparties to process the assessment.

Disadvantages It allows less flexibility for the counterparties in their a s-
sessment.

Regul atords costs N/A

Compliance costs Processng the assessment.

Indirect costs N/A

CLEARING THESHOLD

(@) What is the most appropriate me

threshold s?

(&) 1. Notional value versus m

asure for setting the value of the clearing

arket value

Specific objective

Appropriate measure for the denomination of the clearing
threshold.

Option 1

To denominate the clearing thresholdsin notional value.

How would achieving the objective allevi-
ate/eliminate the problem?

The notional value allows a straightforward measure of the
size of OTC derivative contracts.

Option 2

To denominate the clearing threshold in market value.

How would achieving the objective allevi-
ate/eliminate the problem?

The market value allows a measure of therisks resulting
from OTC derivatives which is regularly updated.

Which option is the preferred one? Ex-
plain briefly.

The first option is preferred asit is simple and not subject
to dispute.

Is the policy chosen within the sole re-
sponsibility of ESMA ? If not, what other
body is concerned / needs to be informed
or consulted?

The option is the sole responsibility of ESMA.

Impacts of the proposed policies:

Option 1

To denominate the clearing threshold in notional value

Benefits

Notional amounts are easy to implement and cannot be
disputed. This approach also ensures international con-

11




sistency.

Disadvantages

It does not reflect the market risks resulting from OTC de-
rivative contracts.

Regul atords costs

N/A

Compliance costs

The development of systems to register the notional value of
the OTC derivative contracts. However, it is unlikely that
counterparties would need costly system developments to
calculate this amount.

Indirect costs

N/A

Option 2

To denominate the clearing thresholds in market value.

Benefits

The market value of the OTC derivative contracts is regular-
ly updated and this figure reflects the market risks of the
contracts.

Disadvantages

The market valuation may be disputed and may be more
complex to use for some NFCs. FCs and NFCs above the
clearing threshold, on the one side, and NFG below the
clearing threshold, on the other side, are not required to
update mark-to-market valuations of their contracts at the
same frequency.

Regul atords cost s

N/A

Compliance costs

The development of systems to register the market values of
the OTC derivative contracts.

Indirect costs

N/A

(8) 2. Gross versus n et notional values

Specific objective

Appropriate measures for the denomination of the clearing
threshold.

Option 1

Set the clearing threshold on a gross basis (sum of all gross
notional values) with higher thresholds tha n option 2.

How would achieving the objective allevi-
ate/eliminate the problem?

Gross notional values reflect the size of OTC derivative pott-
folios.

Option 2

Set the clearing threshold on a net basis: netting per cown-
terparties and per assetclass. All these netted positions
would then be added. The values of the clearing thresholds
would be lower than with option 1.

How would achieving the objective allevi-
ate/eliminate the problem?

Net notional values also reflect the size of OTC derivative
portfolios but allow the offsetting of trades to a certain ex-
tent.

Option 3

Set the clearing threshold on a net basis,across counterpar-
ties and across assefclasses. The values of the clearirg
thresholds would be lower than with option 2.

How would achieving the objective allevi-
ate/eliminate the problem?

This option is in contradiction with the EMIR provision
which states that the values of the clearing thresholds
should be determined taking into account the systemic rele-

12
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Which option is the preferred one? Ex-
plain briefly.

Option 1, because it is simple and easy to implement.

Is the policy chosen within the sole re-
sponsibility of ESMA? If not, what other
body is concerned / needs to be informed
or consulted?

The option is the sole responsibility of ESMA.

Impacts of the proposed policies:
Option 1 Set the clearing threshold on a gross basis (sum of all gross
notional values) with higher thresholds tha n option 2.
Benefits The approach is simple and easierfor NFC to implement. It

also facilitates enforceability.

It may be a good proxy of the sum of the net figures by
counterparty (netting exposure among counterparties
would not reflect NFC counterparty credit risk). Although
there is not yet evidence to prove it, and no robust data was
provided to ESMA, it is probable that for most NFCs, the
sum of nets by counterparty and the total gross are not too
different . NFCs, as opposed to dealers, tend to have dire-
tional positions (different from zero) precisely because they
are hedging underlying risks.

Disadvantages

Net exposures are more representative of the actual
directional risk carried by firms. A counterparty holding
two offsetting trades with the same counterparty would
have the two notional amounts added together.

There is a higher risk, for a given activity level, of hitting the
clearing thresholds.

Regul atords cost s

N/A

Compliance costs

Very low explicit compliance costs, since gross notional is a
more immediate and available figure and no systems are
necessary to conduct the netting by counterpaty and
aggregdion.

Indirect costs

N/A

Option 2 Set the clearing threshold on a net basis: netting per cowun-
terparties and per assetclass. All these netted positions
would then be added together. The values of the clearing
thresholds would be lower than with option 1

Benefits This approach better reflects actual directional risk carried

by firms.

Disadvantages

This option would require ESMA to calibrate the thresholds,

1This option is mentioned only because it was sugges$ed by a significant number of respondents to the CP

13



towards lower values, to make them compatible with the
ones set under the gross option.

Regulator 6 s cost s

N/A

Compliance costs

This is the more complex and expensivethan option 1, as it
requires developing and maintaining tools to monitor on a
regular basis the net OTC derivative positions per counter-
parties and per assetclass and add themtogether.

Indirect costs

(b) Clearing thresholds: should there be

a unique clearing threshold across asset -

classes, or several clearing threshold s?

Specific objective

To ensure that the clearing thresholds definition ade-
quately reflects the systemic relevance ofNFCs.

Option 1

One clearing threshold across all OTC derivatives asset
classes

How would achieving the objective allevi-
ate/eliminate the problem?

The clearing threshold would capture the systemic rele-
vance of NFGs regardless of the allocation of their p ortfo-
lios of OTC derivatives contracts among assetclasses.

Option 2

One threshold per assetclassi.e.:

OTC credit derivatives

OTC equity derivatives

OTC interest rate derivatives
OTC foreign exchange derivatives
OTC commodity derivatives

= =4 —a -8 A

How would achieving the objective allevi-
ate/eliminate the problem?

The clearing threshold would capture the systemic rele-
vance of NFGs taking into account the allocation of their
portfolios of OTC derivatives contracts among asset
classes.The approach allows the thresholds to be adapted
to the specificities of each assetclass.

Which option is the preferred one? Ex-
plain briefly.

Option 2, because it reflecs the different risk profiles of
each asseiclass.

Is the policy chosen within the sole re-
sponsibility of ESMA? If not, what other
body is concerned / needs to be informed
or consulted?

The option is the sole responsibility of ESMA.

Impacts of the proposed policies:

Option 1 One clearing threshold across all OTC derivatives asset
classes
Benefits The approach is smple to implement for NFC s.

Disadvantages

It overlooks the different sizes and systemic significance of
players in different assetclassesof OTC derivatives, which
iS not constant across asset classes (i.e. a given position ir|
assetclass Amight be, proportionally, less significant that

14




an equal position in assetclass B).

Regul atords costs N/A

Compliance costs Lower than the alternative option. Requires developing
and maintaining tools to monitor on a regular basis the
OTC derivative portfolio as a whole.

Indirect costs N/A

Option 2 One threshold per assetclassi.e.:
1 OTC credit derivatives
i OTC equity derivatives
1 OTC interest rate derivatives
i OTC foreign exchange derivatives
i OTC commodity derivatives

Benefits The approach is more flexible. It allo ws to reflect the dif-
ferent risk profiles of each assetclass.

Disadvantages The approach is more complex and costly to implement.

Regul atordés costs N/A

Compliance costs Higher than option 1.Develop and maintain tools to moni-
tor on a regular basis the OTC derivative portfolios per
assetclass.

Indirect costs N/A

(c) Trigger mechanism for the clearing obligation

Specific objective

Ensure that the clearing threshold is triggered when ap-
propriate in view of the systemic relevance of NFCs and
produces coheent results.

Option 1

The clearing threshold is triggered for all classes of OTC
derivatives when the counterparty has breached one
threshold.

How would achieving the objective allevi-
ate/eliminate the problem?

This would ensure that the systemic relevarce is applied to
all counterparties.

Option 2

The clearing threshold is triggered asset class by asse
class i.e. the consequence of breaching a clearing thrds
old would only apply to that asset-class of OTC deria-
tives.

How would achieving the objective allevi-
ate/eliminate the problem?

This would assess the systemic relevance of the activity of
a counterparty on a specific assetclass.

Which option is the preferred one? Ex-
plain briefly.

Option 1, because it considers theglobal systemic rele-
vance of NFCs.

Is the policy chosen within the sole re-
sponsibility of ESMA ? If not, what other
body is concerned / needs to be informed
or consulted?

The option is the sole responsibility of ESMA.

15



Impacts of the proposed policies:

Option 1 The clearing threshold is triggered for all classes of OTC
derivatives when the counterparty has breached one
threshold.

Benefits This option capture s all NFCs which are systemically rele-

vant.

It is the most consistent approach with the investing or
speculative nature of positions exceeding the threshold,
since it considers that, once a firm is investing or specula-
ing above a particular amount, it should be considered as
a financial investor (not as a corporate) as a whole, and
would be subject to the corresponding obligations for all
its activity.

It is in line with the EMIR provision which consider s the
sum of net positions and exposure per counterparty and
per class.

Disadvantages

A counterparty which exceeds the clearing threshold for
assetclass A, but which has only a limited activity in as-
set-class B would need to clear all its OTC derivatives
contracts even though the counterparty would be a very
small market participant in those other markets.

Regul atordés costs

N/A

Compliance costs

Set-up cost to monitor the clearing threshold for all asset
classes.

Indirect costs

N/A

Option 2 The clearing threshold is triggered asset class by asse
class i.e. the consequence of breaching a clearing thres
old would only apply to that asset-class of OTC deria-
tives.

Benefits Limit th e scope of application ofthe clearing obligation to

the relevant assetclass.

Disadvantages

The main risks that EMIR intends to mitigate are cou n-
terparty credit risk s, which are not assetclass specific. If
the activities of a NFC are significant in a specific asset
class, this NFC becomes significant for its entire portfolio,
because in the event of a default, all assetlasses will be
concerned.

It may impact the risk mitigation requirements, since it
distinguish es which asset-classes the risk mitigation tech-
nigues should apply to, depending on which threshold was
crossed.

It does not reflect the EMIR provision which consider sthe
sum of net positions and exposures per counterparty and
per class.

Regul atordés costs

N/A

Compliance costs

Set-up cost to monitor the clearing threshold asset class
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per asset class.
Indirect costs N/A

Preliminary statement

In the following paragraphs, we have studied the annual reports and other publicly available statements of
a number of companies. However the names of the companies have been removed.

Non -financial counterparty activity in OTC derivative markets

A number of NFCs make substantial use of OTC derivatives markets. Data from BIS show that the
outstanding notional amounts of OTC derivative contracts for NFCsis significant, although well below FCs.

As shown in the table below, NFGs account for 15% of the OTC derivatives FX market. In absolute term,
they participate mostly in the the interest -rate OTC derivatives market, with more than $37,000 bn
outstanding in gross notional value.

Foreign

Interest rate Equity-linked Commodity Credit
exchange
Non-financial institutions 9,480 37,406 733 N/A 197
Total 63,349 504,098 5,982 3,001 28,632
Share of non-financial 15.0% 7.4% 12.3% N/A 0.7%

Table 1: OTC derivatives amounts outstanding (2011 notional values, $ billion)

In order to assessthe impact of the proposed RTS related to both the hedging definition and the clearing
thresholds on NFCs, we have considered a sample ofl68 European-headquartered firms captured within
| SDAds 2009 Derivatives Usage survey

NFCs use of OTC derivatives

Clearly a large part of OTC derivatives positions entered into by NFCs is understood to be for hedging
purposes. A number of the firms that we examined explicitly stated that derivative contracts are solely used
for risk management purpose.

A more in-depth examination by Bartram (2012) and Bartram et al (2011) of over 6,000 NFCs finds
compelling evidence that the use of derivatives by NFCs reduces risk; the results of their statistical analysis

2 BIS Semiannual OTC derivatives statistics at endDecember 2011

31 SDAOGs Der i vSuivey\(2009) lidtissttee gdséobal Fortune 500 companies and their usage of derivatives. The survey
results list the company names, industry sectors, revenues, and whether they use a range of asset class derivatives. We have
focused upon the NFCsin this list headquartered in Europe.

Summary of the survey available at: http://www.isda.org/researchnotes/pdf/ISDA -Research-Notes2.pdf.

Data of the survey available at:http://www.isda.org/statistics/stat_nav.html

17


http://www.isda.org/researchnotes/pdf/ISDA-Research-Notes2.pdf
http://www.isda.org/statistics/stat_nav.html

are consistent with genuine hedging behaviour and not with speculative behaviour.# However, this does not
mean that no NFCs are speculating. Indeed, several of them are eplicit ly affirming that they speculate.

Hedging definition

The impact of the draft RTS on the hedging definition should be measured against a counterfactual where
EMIR is perfectly implemented. This would mean that the criteria set for establishing wheth er a contract
mitigates risks related to commercial or treasury financing activities would capture all such contracts and
nothing else.

There are two main impacts that the draft RTS may have compared to the counterfactual situation:

1 The criteria establishing the nature of OTC derivative contracts may result in contracts which are
concluded for genuine hedging of risks related to commercial or treasury financing activity being i n-
cluded in the calculation of NFC6s smoving NFComase i n r €
quickly to the clearing threshold .

1 The criteria establishing the nature of OTC derivative contracts may result in contracts that are not
for genuine hedging of risks related to commercial or treasury financing activity being excluded fr om
the calculations of NFCO0s positions, thus moving NI
enabling them to miss it altogether).

As NFCs are likely to require hedges to very specific risks, it is likely that their OTC derivative contracts will
be more bespoke and may not be eligible for CCP clearing anyway. However, the impacts for a NFC to be
above or below the clearing thresholds are not limited to the clearing obligation. The draft RTS on risk
mitigation techniques also sets out more stringent requirements for NFC s above the clearing thresholds,
than for those below this clearing threshold. EMIR Art(11) also states that FCsand NFCs above the clearing
threshold shall mark -to-market their outstanding contracts on a daily basis.

NFCs may enter into derivative contracts for different reasons. For example, an energy firm notes in its
annual report that it enters into contracts for "Price risk management, optimisation of power stations,
load equalisation and optimisation of margins "

For this company, we would expect that OTC derivatives covering the risk of price fluctuation of coal, oil,

gas and emission allowances be covered by the hedging definition. Derivatives entered into for the other

reasons expressed given by that companyare less clearcut. In essence, It is required to consider the
relation between optimisation of a power station and e
product s, commodities or liabilitiesd and wheattThier it i
company recognises that some own account trading takes places, albeit within prescribed limits.

Costs of monitoring the threshold, costs of clearing and regulatory costs

Considering a clearing threshold setat (01 bi | | i on i credinaodeguitynderivative eohttaes f o r
and at 03 billion for other instruments, many NFCs wo

4 Bartram (2012) &orporate Hedging and Speculation with Derivativesband Bar t r am, Brown and Conrad (201
Derivatives on Firm Risk and Valuebo, Journal of Fina9®x i al and Quanr
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sample of NFCs as described above to estimate the number of firms that might be affectect However, this
was complicated as:

1 IRFS 9 (which replaced IAS 39) requires the reporting of derivative contracts in fair value. Thus the
majority of firms do not report the notional amount of outstanding contracts. For those that report
both, the ratio of fair value to notional value varies widely and is entirely idiosyncratic to the nature
of the contract. Whilst one can use market-wide ratios of market value to notional value from BIS d a-
ta to estimate the approximate notional amounts outstanding, this must be viewed as a very rough

estimation.
USD billion Foreign Interest rate  Equity-linked Commodity Credit Unalloc
exchange ated
A. Notional amounts 63,349 504,098 5,982 3,001 28,633 42,609
% of total 9.8% 77.8% 0.9% 0.5% 4.4% 6.6%
B. Gross Market Value 2,555 20,000 679 487 1,586 1,977
% of total 9.4% 73.3% 2.5% 1.8% 5.8% 7.2%
Multiple (A divided by B) 25 25 9 6 18 22
Table 2: Notional amounts outstanding versus Gross Market values 6
i Further, when firms do report notional values, these are almost always net across counterparties and

asset clasgs (i.e. contracts operating in the opposite direction are offset against each other). Thus the
amounts recorded are likely to be significantly greater in gross notional terms.

i All firms designate derivatives to hedging and non-hedging according to IAS 39 (replaced by IFRS 9).
As explainedin the financial statements, this is for practical reasons only and does not represent true
hedging strategy. Indeed, some firms explicitly state that they only trade derivatives to hedge risks,
and yet they still have non-designated contracts.

1 As an increment to current practice , the clearing obligation relates only to OTC derivatives but firms
do not disclose the proportion of derivative trades undertaken over the counter.

Therefore, arriving at a robust estimate of the number of firms whose non-hedging OTC derivative activity
might breach the thresholds, so making them subject to the clearing obligation, is not a simple task.

The firms with the | owest revenues in our sample tenda
any types of derivative 8 and for any purpose. With the proposed level of the clearing thresholds, those

firms would not bear the costs of having to assess whether or not their OTC derivative contracts qualify as

hedges against the definition of the draft RTS.

For example,company Ahad f oreign currency contracts with a noti
million) as of 31 December 2011; the notional value of outstanding commodity positions was lower than
this.

5] SDAOGs Der i v a t(200¢listdltiseeGlotmuForiueyb00 companies and their usage of derivatives. The survey results list
the company names, industry sectors, revenues, and whether they use a range of asset class derivatives. We have focused uptie
NFCsin this list headquartered in Europe.

Summary of the survey available at: http://www.isda.org/researchnotes/pdf/ISDA -Research-Notes2.pdf.

Data of the survey available at:http://www.isda.org/statistics/stat_nav.html

6 BIS Semi-annual OTC derivatives statistics at end-December 2011
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However, there are exceptions, such ascompany B. Although this company stands in the bottom of our

sample with revenues of just under $18 billion, it is still a very large firm, and the notional value of its
interest rate derivatives is just below 45 billion. I
much more significant positions, such ascompanyCwi t h approxi mately 01190 billi
outstanding derivatives. In addition, certain types of firms (e.g. energy firms) appear to participate
particularly actively in the derivatives market a nd so have positions out of proportion to their size.

Energy firms7 appear the likeliest to undertake explicit trading in derivatives (as stated in their annual
reports) and have relatively large derivative positions in general. For example, we have idenified a
relatively small utility company (revenue $21billion) and its non -designated derivative contracts might be
above the threshold. On the other hand a large company with higher revenue ($90 billion) has a far lower
level of derivative contracts in notional amount.

Our examination of the financial statements of the European energy firms in the ISDA survey list shows
that derivative usage appears to have a relationship with revenue. Of the 35 European energy firms in the
survey, even one of the smallestwould breach the threshold if the IFRS 9 hedge accounting distinction was
the only criterion used. It is thus likely that at least 30 energy firms from this list, and quite possibly others
not included on the list, would need systems in place to monitor t heir non-hedge accounting designated
trades to ensure they did not breach the threshold or to justify them as genuine hedges when they did.
Judging solely from the ISDA survey sample, it appears that the energy sector would be more
comprehensively affected by the clearing thresholds than other sectors.

The number of non-energy firms that would have to monitor the clearing threshold as they could become
subject to the clearing obligation is harder to judge. We note however that our examination of financial
statements did not reveal the same relationship between derivative usage and revenue as with energy
companies 0 likely because we were considering NFCs from various sectors rather than simply one. From
our limited sample, the bottom 40 of the 102 non -energy NFCs on the ISDA survey list appear unlikely to
be caught by the thresholds, on the basis of IFRS rules only, suggesting a less comprehensive impact than
on the energy sector.

We have assumed that firms close to or above the clearing thresholds would wéh to put in place some
monitoring system capable of identifying whether a trade was a hedge or not, capturing the associated
justification and flagging any non -hedging trades (whether under the IFRS 9 or any other criteria) to some
centralised unit within the firm that would be able to assess the proximity to the threshold. 8

Based upon the analysis abovewe have adopted a population estimate of 100 150 or so firms would need
to consider whether or not they were compliant with the criteria set out by the draft RTS?

7 We include the following industries, as used in the ISDA survey, in this definition: energy, metals, min ing, petroleum refining, and
utilities.

8 Qualification as a hedging contract under IFRS is available as a shortcut. However, it is unlikely that this qualification will be used

in isolation without prior decisions about the nature of the contract being taken by risk managers (i.e. a contract is first determined as

hedging by the risk manager and then processed under the IFRS hedging qualification).

9 That said, it is possible that the gross notional values of these firms may berelatively high and close to the thresholds. Examination of

firmsd accounts does not reveal much information, as recodueded inf
amounts.
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(a) Costs of monitoring trades

This may require some investment in the internal governance structure (e.g. measuring or keeping track of
the types of OTC derivatives and positions) although since we are likely considering large and relatively
sophisticated firms, this may not be particularly significant and can be at least partly attributable to EMIR.
Monitoring actions are likely to be more straightforward if trading and treasury arms of an NFC are
separately constituted (which appears to be the norm). For NFCs with many legal entities, ensuring that
none of them is conducting non-hedging activities at or above the threshold in real-time may be difficult,
especially where these entities are based in multiple jurisdictions.

Using cost data derived from rules-based trade reporting under MiFID, we estimate that to create a

monitoring tool to flag derivatives trades and monitor the threshold exceeded the threshold would entalil
extensions to the I' T trading systems dHpeciplistrwitkgostsat el y
estimated at 050,000) and the employment of a person ¢
(between half and a quarter full-time equivalent, with more time required for the very largest firms) with

costs estimated att 4 0, 00O .

Using our rough estimates of 100i 150 firms that might need to monitor their trades, this equates to
bet ween approxi mately 05 -oficbstsand betdwéeén50Mmi mi I bhoopnart
on-going coststo,

(b) Costs of clearing

Where NFCs do exceed the threshold on contracts that are not for hedging purposes and become subject to
the clearing obligation then more substantial expenditure is likely.

Provided they are subject to the clearing obligation, a NFC exceeding the clearing theshold would incur the
costs of clearing, such as providing highly liquid securities or cash for the margins and default or guarantee
funds required by CCPs. They would also incur transactions costs directly payable to the clearing houses. As
it is not possible to estimate the number of firms who might breach the thresholds in reality (and not just
according the hedge accounting rules) we present threeexamples based on a large energy firm, a small
energy firm and a large non-energy corporation.

However, please note that these estimates are a very extreme scenario and should be taken as an absolute
cap for these types of costs because of the three following reasons:

i The incremental impact of contributing to CCP margins will depend on the amount of collateral
NFCs currently need to raise for bilateral OTC derivative contracts. NFCs tend to post less collateral
than FCs but they are indeed required to do so by theirFCs11In any event where NFCs have typica-
ly traded OTC derivatives without collateral (given existing capital reserves and low systemic risk), it
is likely that 6 at least in some circumstancesd dealers have incorporated the costs of their credit
exposures to endusers into the prices they charge for uncollateralized derivatives positions. These

10 |In general, one-off costs include non-recurring costs such as building systems raising capital etc. while on-going costs include train-
ing, maintaining systems, costs of capital remuneration etc. On-going costs are expressed on a yearly basis.

11|SDA Margin Survey 2012.
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NFCs may therefore not have fully avoided the costs associated with the collateralization of their po-
sitions and the true incremental costs of having to clear contacts may therefore be much lower.

i The analysis of marginal collateral should be done taking into account that CCP clearing will recog-
nizethe netting of partially offsetting trades, which might reduce the requirement for extra collateral
compared with the overly conservative calculation below.

1 EMIR does not require clearing of the outstanding contr acts but of the future activity of NFCs that
exceed the clearing threshold. The key measure for ongoing annual costs would be the turnover
(flow) of new derivatives traded per year by those corporates captured by the clearing obligation. On
the contrary, due to the lack of data available, we will be calculating the cost with the outstanding
volume of derivatives, which is quite an upper estimate of the annual activity.

With these caveats, the three examples would be as follows:

Our first example, Company X, is a large non-energy corporation that explicitly states that it uses
derivatives solely to hedge risks through its treasury function. It was selected as one of the largest NFCs to
report notional values as well as fair values.

Its foreign exchange derivative contracts that are not designated as hedges under IFRS 9 exceed the
threshold by a |l ong way (011 billion notional out st ar
cleari ts future derivative contracts, this weddneedtobeean at
cleared (this is the year end value outstanding: the value traded within the year may exceed this figure).

Using average ratios of margins to notional amounts, and a WACC of 6.6% 12 the on-going cost of the

additional capital fortheclear i ng mar gi ns wo ul di3Thaasaaionsacostsyayabke to@CHs!| i on .
mi ght be in the r4lghiessne ocfost 350a,s00D. proportion of t he
relatively small (0.06% ). However, regardless of the magnitude of the addition al cost, if the company

derivative activity is largely for hedging purposes and it breaches the thresholds due to an inaccuracy in the

definition or a too low threshold, then this is a cost that would otherwise not be incurred.

In this case it appears unlikely that the clearing obligation, raising collateral and margins required for
clearing would have any effect on the ability to finance other investments, such as physical and operational
expansions.

Our second example, Company Y, is a large petroleum réning firm, with total revenue in 2011 of around

06110 billion. This company reports derivative contrac
between those designated as hedges and those not so designated. It states that some of these coatts are

for trading purposes. Company Y would breach the threshold under IFRS 9 accounting definitions, with

over 06 bdésigmatned currency derivative contracts outs
derivatives. If Company Y was required to clear its future derivatives this would totalaround 4624 bi I | i on

12 \Weighted average cost of capital for the automotive industry of 6.56%. See NYU Stern data page
http://pages.stern.nyu.edu/~adamodar/New_Home_Page/data.html . EU-wide WACC estimates not available

13 Ratio of notional values of OTC derivatives to clearing margins: 1/5000 for IRS and 1/1000 for FX and commodities. See Singh
(2009) oO6Coll ateral, Netting and Systemic Risk in the OTC Derivati ve

14 This is based on a ratio of the cost of clearing to notional values from LCH.Clearnet financial statements, and assumes
approximately 9,000 trades a year undertaken by Company X. This is an approximation and thus should be treated with caution.
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notional values. Accounting for the same costs as in the previous examplel® the total additional costs to
company Y would be just over U3 million, representing

Our third example, Company Z, is one of the smallest energy companies on the ISDA survey list (annual
revenue of 418 billion), and yet would stildl breach
definitions (0U3.5 billiogeinatmetdeniaVatviavease dmd ra«ahl
value outstanding for commodity derivatives). As noted above it undertakes some trading activity, but the

level of this is unclear. If company Z was required to clear its future derivatives trading contra cts the

maxi mum cost would be around 03 million, representing
energy firms with significantly lower revenues and profits could face similar costs of clearing, thus affecting

their profits to a greater extent.

(c) Regulatory costs

The assessment of trades against the criteria is performed by the NFC and the national competent
authorities as supervisors will check implementation and compliance with the rule. This is likely to involve
some extra cost, although theinclusion of all trades and the hedging status of trades by NFCs within the TR
dataset should expedite the discovery process within this (i.e. the identification of NFCs of interest). NFC
will also report to TR whether the contract is above or below the clearing threshold, which will further
facilitate the analysis by competent authorities.

Qualification as a hedging contract under IFRS is available as a shortcut which should mean that the
supervisors would be abl e t o oreihthosewcagsesnHowelee it seemd likelyi d u a |
that some hedging contracts would not fall within the remit of the shortcut and would require some
assessments by supervisors.

The level of work involved by the supervisors may be significant: potentially untangling a bundle of trades
to assess the contribution to risk reduction.

Once satisfied that the criteria have been interpreted appropriately, the assessment against the thresholds
would be relatively straight -forward.

TIMELY CONFIRMATION

(&) What should be the timeframe within which confirmation should occur?

Specific objective To set a timeframe that is timely and practical for coun-
terparties to achieve.

Option 1 Confirmation should occur within a set time period follo w-
ing the execution of the transaction, for example within 15
minutes.

How would achieving the objective allevi- | This approach would ensure that a common understand-
ate/eliminate the problem? ing and legal certainty of the terms of the contract are
reached almost immediately following the execution of the
transaction.

15 Although we use a WACC for the petroleum industry of 8%
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Option 2

Confirmation should occur as soon as possible following
the execution of a transaction but within a maximum
timeframe.

How would achieving the objective allevi-
ate/eliminate the problem?

This approach would grant more time to counterparties to
achieve a common understanding and legal certainty of
the terms of the contract, particularly in the case of non-
standard or complex OTC derivative contracts.

Which option is the preferred one? Ex-
plain briefly.

Option 2 is the preferred option as the requirement will
encourage counterparties to confirm transactions as soon
as possible, but acknowledges the fact that more bespoke
contracts may take longer to confirm.

Is the policy chosen within the sole re-
sponsibility of ESMA? If not, what other
body is concerned / needs to be informed
or consulted?

The option is the sole responsibility of ESMA.

Impacts of the proposed policies:

Option 1 Confirmation should occur within a set time period fo I-
lowing the execution of the transaction, for example with-
in 15 minutes.

Benefits Gives legal certainty to both counterparties very quickly

following the conclusion of the transactions.

Disadvantages

It is a demanding timeframe and gives little room for

counterparties to finalise all the terms of the contract.
There is a risk that participant s will focus on speed rather
than accuracy.

Regul atords costs N/A

Compliance costs Counterparties entering into non -standard or complex
OTC derivative contracts may have to implement systems
to enable compliance with the requirements .

Indirect costs N/A

Option 2 Confirmation should occur as soon as possible following
the execution of a transaction but within a maximum
timeframe.

Benefits This provides counterparties with a degree of flexibility to
meet the requirements.

Disadvantages It may not incentivise counterparties to confirm their co n-
tracts as soon as possible, which could potentially lead to
less legal certainty on the terms of the transaction.

Regul atords cost s N/A

Compliance costs

Counterparties entering into complex OTC derivative con-
tracts may have to implement systems to enable compl-
ancewith the requirements .

Indirect costs

N/A
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(b) Should the requirements for timely confirmation differ depending on the ways it is

executed or processed?

Specific objective

To set a timeframe that is timely and practical for coun-
terparties.

Option 1

To have a specific timeframe when the transaction is ele-
tronically executed.

How would achieving the objective allevi-
ate/eliminate the problem?

The timing of the confirmation could be more ambitious
as tools are already in placewhen transactions are elec-
tronically executed.

Option 2

To have a specific timeframe when the transaction is not
electronically executed but is electronically processed

How would achieving the objective allevi-
ate/eliminate the problem?

Counterparties may need longer to confirm the details
when the transaction is not electronically executed but is
electronically processed.

Option 3

To have a specific timeframe for transactions that are not
electronically executed or processed

How would achieving the objective allevi-
ate/eliminate the problem?

This approach would allow counterparties greater flexibi I-
ity to ensure there is a common understanding of the
terms of a transaction.

Option 4

To have the same timeframe for all transactions, whether
electronically confirmed, processed or not.

How would achieving the objective allevi-
ate/eliminate the problem?

This approach would ensure a level playing field for all
counterparties.

Which technical option is the preferred
one? Explain briefly.

Option 4 is the preferred option as it would foster con-
sistency and certainty for all EU counterparties.

Is the option chosen within the sole re-
sponsibility of ESMA? If not, what other
body is concerned / needs to be informed
or consulted?

The option is the sole responsibility of ESMA.

Impacts of the proposed policies:

Option 1 To have a specific timeframe when the transaction is ele-
tronically executed.
Benefits Electronic execution uses standardised key terms of the

contract, therefore leading to less legal uncertainly follow-
ing the execution of a transaction.

Disadvantages

Electronic execution may not always equal legal standad-
isation, therefore it does not guarantee that transactions
can be confirmed quicker.

Regul atordés cost s

N/A

Compliance costs

Counterparties whose transactions are eledronically exe-
cuted already use systems that enable quicker confirma-
tion therefore the costs may be lessimportant .

Indirect costs

N/A

Option 2

To have a speific timeframe when the transaction is not
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electronically executed but is electronically processed.

Benefits

This approach gives counterparties a degree of flexibility
to achieve the requirements when the transactions is not
electronically confirmed.

Disadvantages

The fact that the transaction is electronically processed
does not necessarily mean that the legal terms of the co-
tracts can be agreed between counterparties quicker.

Regul atords costs

N/A

Compliance costs

Counterparties whose transactions are electronically pro-
cessed already uses systems that may enable quicker ¢B
firmation therefore the costs may be less.

Indirect costs

N/A

Option 3 To have a specific timeframe for transactions that are not
electronically executed or processed
Benefits Counterparties which transactions are neither electroni-

cally executed nor electronically processed, may need a|
greater degree of flexibility to have systems in place to
achieve the requirements.

Disadvantages

This may not incentivise counterparties to confirm the
contracts on a timely basis.

Regul atordés cost s N/A
Compliance costs N/A
Indirect costs N/A

Option 4 To have the same timeframe for all transactions, whether
electronically confirmed, processed or not.
Benefits This ensures that the timely confirmation requirements

are the same irrespective of the execution or processing
mean, therefore fostering consistency and certainty.

Disadvantages

The requirement does not provide a strong incentive for
counterparties to confirm their trades more qui ckly even
when they have the possibility to do so.

Regul atords costs

N/A

Compliance costs

Counterparties, particularly those who transact less fre-
guently, may have to implement systems to enable them
to achieve compliance.

Indirect costs

N/A

(c) Should th e requirements for
of the counterparties?

timely confirmation

differ depending on the category

Specific objective

To set a timeframe that is timely and practical for NFCs below the
clearing threshold.

Option 1

To set the same timeframe for all counterparties.

How would achieving the objec- | This would ensure aconsistent approach across counterparties

tive alleviate/eliminate  the
problem?

Option 2

To set different timeframe for FCs and NFCs above the clearing
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thresholds, on one side, andNFCs below the clearing thresholds, on
the other side.

How would achieving the objec-
tive  alleviate/eliminate  the
problem?

The timing of the confirmation could be less ambitious for NFCs
below the clearing thresholds as in general they transact less requ-
larly and are lessequipped than FCs and NFCs above the thresh-
olds.

Which technical option is the
preferred one? Explain briefly.

Option 2 is the preferred option as it takes into consideration the
technologic capacity of the type of counterparty.

Is the option chosen within the
sole responsibility of ESMA? If
not, what other body is con-
cerned / needs to be informed or
consulted?

The option is the sole responsibility of ESMA.

Impacts of the proposed policies:

Option 1

To set the same timeframe for all counterparties.

Benefits

This option gives the same incentive to all counterparties to develop
systems to ensure a rapidlegal certainty following the conclusion of
the transactions.

Disadvantages

This option does not take into account the different degree of sophis-
tication and automation of post-trade processes which are likely to
differentiate counterparties above and below the clearing thresholds.

Regul ator 6s cos|NA

Compliance costs NFCsmay have to implement systems to enable them to comply with
the same timely confirmation requirement s than those of larger
counterparties.

Indirect costs N/A

Option 2 To set different timeframe for FCs and NFCs above the clearing
thresholds, on one side, and NFCs below the clearing thresholds, on
the other side.

Benefits This provides NFCs below the clearing threshold with a greater de-
gree of flexibility to meet the requirements.

Disadvantages It does not create anincentive for NFCs below the clearing thresh-
olds to confirm their contracts as quickly as larger counterparties.

Regul at ords cos|NA

Compliance costs

NFCsmay have to implement systems to enable them to comply with
the timely confirmation requirements , but those costs would be low-
er than in option 1.

Indirect costs

N/A
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A recent survey by ISDA suggests that the proportion of OTC derivatives which NFCs claim to be eligible
for electronic confirmation is smaller than for large entities, with the exception of commodity derivatives.
The details can be found in the following table:

Large entities Small entities
Int erest rate derivatives 91% 66%
Currency options 99% 64%
Commodity derivatives 42% 51%
Credit derivatives 90% 54%
Equity derivatives 85% 57%
Table 3: Estimation of the eligibility for electronic confirmation as reported by large and
small entities

One of the reasons for this is that NFCs mainly use OTC derivatives for hedging purposes and therefore
tend to use more bespoke contracts, to fit their exact needs.

Moreover, as stressed by a humber of respondents to the CPNFCs, and more specifically those below the
clearing thresholds, do not have the same resources and sophisticated systems dedicated to handling the
operational risks of their OTC transactions, as FCs, because the relatively low volumes of their activity
would not ju stify the associated costs.

The low level of eligibility for electronic confirmation of the commodity derivatives asset-class, compared to
other asset classes, also reflects the difference in market practices betweefrCsand NFCs. Indeed, NFCs are
very active in the commodity derivatives field, and represent an important share of that market compared
to purely financial derivatives markets.

This generally supports the view that NFCs below the clearing threshold should be given more time to
confirm their tra des, as timely confirmation might be more difficult and costly for them to achieve.

As regards NFCs above the clearing thresholds, it is likely that their level of activity and technological
capacity would be close enough to those of-Csto justify the ch oice of having the same requirements for the
two categories.

(d) Should the requirements on timely ¢ onfirmation depend on the asset class of the
OTC derivatives contract?

Specific objective To ensure that timely confirmation of trades is feasible by taking
into account the characteristics of the different asset classof those
OTC derivatives.

Option 1 To set different timeframes for OTC derivatives depending on the
asset class of the underlying (e.g. interest-rate derivatives, credit
derivatives, equity derivatives, foreign-Exchange derivatives and

162012 ISDA Operations Benchmarking Survey
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commodities derivatives) .

How would achieving the objec-

This would allow to take into account specificities of certain asset

tive  alleviate/eliminate  the | classes with regards to timely confirmation .
problem?
Option 2 To set the same timeframe for all OTC derivative contracts, but with

different phase-in depending on the asset class For OTC derivatives
related to equity, foreign-exchange and commodities, the
counterparties would be given more time to adapt.

How woul d achieving the objec-
tive alleviate/eliminate  the
problem?

This would ensure an equivalent treatment of OTC derivatives re-
gardless of the assetclass while leaving sufficient time for counter-
parties to adapt their process to the new requirements

Which technical option is the
preferred one? Explain briefly.

Option 2 is preferred, because the benefits of timely confirmation
are important regardless of the assetclassand because the phased
in approach would improve the ability to comply.

Is the option chosen within the
sole responsibility of ESMA? If
not, what other body is con-
cerned / needs to be informed or
consulted?

The option is the sole responsibility of ESMA.

Impacts of the proposed policies:

Option 1 To set different timeframes for OTC derivatives depending on the
assetclass (e.g.interest-rate derivatives, credit derivatives, equity
derivatives, foreign-exchange derivatives and commodities deriv a-
tives).

Benefits This would take into consideration current market practices, and

specifically the fact that today, the percentage of trades which ae
confirmed on the same day is typically higher for interest-rate deriv-
atives than for equity derivatives (see numbers below).

Disadvantages

This approach does not incentivise market participants to extent the
efforts already achieved on certain asset classes toother assetclas-
ses.

Regul atords <cos

N/A

Compliance costs

This approach is close to current market practice so would be less
costly than option 2. However there would still be associated costs
because within the same asseiclass, timely confirmation might be

more or less difficult to achieve depending on the characteristics and
level of complexity of the product.

Indirect costs

N/A

Option 2 To set the same timeframe for all OTC derivative contrads, but with
different phase-in depending on the assetclass For OTC derivatives
linked to equity, foreign-exchangeand commodities, counterparties
would be given more time to adapt.

Benefits The approach is simple and guaranteesat a final stage an equivalent

treatment of OTC derivatives regardless of the assefclass The
phase-in approach provides additional flexibility to market partic i-
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pants to prepare for compliance with stricter requirements . It would
also provide convergence with approaches adoptedin other jurisdi c-
tions, especially in the US.

Disadvantages The final objective for timely confirmation would not be achieved
immediately but within a few months.

Regul atordés cos|NA

Compliance costs The costs will be higher than for option 1, but market participants
will be able to leverage on the work which has already been achieved
on certain assetclasses.

Indirect costs N/A

As shown in the graph below, there has been a strong trend towards reduing confirmation timeframes over
the past few years, however with remaining differences among asset classes. Interest rate and Credit
derivatives show today the highest rate of T+0 confirmations, with above 70% of trades normally confirmed
on a sameday basis, while the figures for Commodity and Equity derivatives remain at relatively low level
(47% and 21% respectively).

% of confirmations normally sent on T+0
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Graph 1: Percentage of confirmations normally sent on T+0, based on ISDA Operations
benchmarking surveys from 2009 to 2012

Although the percentages of samedayconf i r mat i ons have increased for
at the same speed: for example,interest rate derivatives and commodity derivatives had roughly the same
level of same-day confirmation in 2009 (39% and 36% respectively) but while the number jumped to 72%
in 2012 for interest rate, it only shows a modest increase to 47% forcommodity derivatives.

This is consistent with the fact that the industry has, for now, concentrated most of its efforts related to
improvements of the OTC derivative markets efficiency, transparency, risk management process and
standardisation in the field of interest rate and credit derivatives. For example, those asset classes are also
the ones which show the highest rate of CCP clearing acceptance, of electronicanfirmation and portfolio
compression.
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It is however unlikely that the lag observed today with regards to timely confirmation of the other asset
classes is structural, but rather that it will tend to decrease over time, as the industry leverages on what has
already been accomplished in the field of credit and interest rate derivatives.

The phasein period of option 2 takes into account current market practice (where interest-rate and credit
OTC derivatives trades are faster to confirm) while setting high standards for the future, which is consistent
with the fact that the benefits of timely confirmation are equivalent regardless of the asset class.

PORTFOLIO RECONCILIATION

(&) What are the key trade terms to be included in

portfolio  reconciliation?

Specific objective

To ensure that the appropriate key trade terms are included in port-
folio reconciliation .

Option 1

Portfolio reconciliation covers the key trade terms that identify each
particular OTC derivative contract.

How would achieving the objec-

The key trade terms are likely to be standardised therefore making

tive  alleviate/eliminate  the | it easy for reconciliation to be agreed between counterparties.
problem?
Option 2 Portfolio reconciliation should cover the key trade terms including

at least the valuation attributed to each contract.

How would achieving the objec-
tive  alleviate/eliminate  the
problem?

This approach may allow reconciliation to be limited to valuation
only and will be consistent with the valuation requirements that are
already required under EMIR.

Which technical option is the
preferred one? Explain briefly.

Option 2 is the preferred option as it covers the key terms of the
contracts.

Is the option chosen within the
sole responsibility of ESMA? If
not, what other body is con-
cerned / needs to be informed or
consulted?

The option chosen is the sole responsibility of ESMA.

Impacts of the proposed policies:

Option 1 Portfolio reconciliation covers the key trade terms that identify each
particular OTC derivative contract.
Benefits The key trade terms are likely to be standardised and therefore eas-

er to agree between counterparties.

Disadvantages

It may be burdensome for counterparties as each term may have to
be individually reconciled .

Regul atords cos

N/A

Compliance costs

Counterparties may have to develop the necessary systems and pr
cesses to ensure effective reconciliation.

Indirect costs

N/A

Option 2 Portfolio reconciliation should cover the key trade terms including at
least the valuation attributed to each contract.
Benefits This approach may allow reconciliation to be limited to valuation,

31



which is required under EMIR.

Disadvantages

This may duplicate the contract valuation exercise already required
under EMIR as mark-to-market or to-model allows counterparties to
identif y any mismatches at the portfolio level.

Regul atords cos

N/A

Compliance costs

This may relieve counterparties from the burden of having to ex-
change all the underlying trade terms.

Indirect costs

N/A

(b) What should determine the frequency of portfolio
-financial counterparties above the clearing threshold ?

counterparties and non

r econciliation for financial

Specific objective

To ensure that portfolio reconciliation occurs over an appropriate
frequency.

Option 1

A requirement to perform the exercise :

i daily when counterparties have over 500 OTC derivatives con-
tracts with each other;

1 weekly when counterparties have between 300 and 499 OT(
derivatives contracts with each other;

i monthly when counterparties have less than 300 OTC deriva

tives contracts with each other.

How would achieving the objec-

The frequency of portfolio reconciliation depends on the size of the

tive alleviate/eliminate  the | portfolio, and portfolio reconciliation occurs at least monthly. This
problem? would ensure that discrepancies are pramptly identified.
Option 2 A requirement to perform the exercise :

i daily when counterparties have over 500 OTC derivatives can-
tracts with each other;

i weekly when counterparties have between 50 and 499 OT
derivatives contracts with each other;

i quarterly when counterparties have less than 50 OTC deria-

tives contracts with each other.

How would achieving the objec-
tive  alleviate/eliminate  the
problem?

The frequency of portfolio reconciliation depends on the size of the
portfolio, and portfolio reconciliation occurs at least quarterly.

The requirement to have a quarterly reconciliation process would be
more appropriate for smaller portfolios .

Which technical option is the
preferred one? Explain briefly.

Option 2 is preferred as it makes a clear distinction between cown-
terparties that have a significant degree of interconnection (500 and
more contracts with each other) and other counterparties (50 and
less contracts with each other).

Is the option chosen within the
sole responsibility of ESMA? If
not, what other body is con-
cerned / needs to be informed or
consulted?

The option chosen is the sole responsibility of ESMA.
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Impacts of the proposed policies:

Option 1 A requirement to perform the exercise :
1 daily when counterparties have over 500 OTC derivatives ©n-
tracts with each other;
1 weekly when counterparties have between 300 and 499 OT(
derivatives contracts with each other;
1 monthly when counterparties have less than 300 OTC deriva-
tives contracts with each other.
Benefits More counterparties will undertake a comprehensive review of their

portfolio of transactions, as seen by its counterparty, in order to
promptly identify any misunderstandings of the key transaction

terms.

Disadvantages This may be burdensome for counterparties who transact less but
would nevertheless be captured by this requirement.

Regul atordés cos|NA

Compliance costs Counterparties may have to develop the necessary systems and -
cess in order to ensure compliance.
Indirect costs N/A
Option 2 A requirement to perform the exercise :
i daily when counterparties have over 500 OTC derivatives ca-
tracts with each other;
i weekly when counterparties have between 50 and 499 OT
derivatives contracts with each other;
i quarterly when counterparties have less than 50 OTC deriva-
tives contracts with each other.
Benefits Only the largest counterparties will undertake a comprehensive re-

view of their portfolio of transactions on a daily or weekly basis

The possibility to perform the exerciseon a quarterly basis for coun-
terparties having less than 50 contracts with each other provides
flexibility and removes costs for smaller counterparties.

This approach also ensures convergence withthose adopted in other
jurisdictions, especially in the US.

Disadvantages Some portfolios will only be reconciled on a quarterly basis.
Regul atords cos|NA
Compliance costs N/A
Indirect costs N/A

According to the ISDA Margin Survey 2012 (as of December 2011), 47% of OTC derivatives trade volumes
are reconciled on a daily basis. Among the respondents, the largestOTC dealers’ claim to perform a daily
reconciliation on 70.8% of their trade volume.

17 Respondents are classified as large when they havenore than 3000 active collateral agreements outstanding. There are 14 such
institutions out of the 51 respondents of the ISDA Margin Survey 2012.
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All firms Large firms

2012 2011 2012 2011
Daily 47.5 30.9 70.8 60.5

Weekly 6.9 9.9 21 4.4

Monthly 10.7 12.5 5 8

Quarterly 5.9 3.8 1.2 0.1

Annually 11 0.7 0.9 1.2
Not regularly reconciled 27.9 42.2 20 25.5

Table 4: Reconciliation frequency by percentage of OTC trade volume (ISDA Margin Survey

2012)

Compared to the same survey performed the year before, there has been a general trend teards more
frequent reconciliation. The percentage of OTC trade volumes not regularly reconciled decline by more than
14% in absolute terms, from 42.2% to 27.9%. In the same time, daily reconciliation improved by 16.6
points, from 30.9% to 47.5% in 2011.

This data suggest that frequent portfolio reconciliation is considered to be good market practice and that
on-going efforts are being made to increase the frequency of such an exercise.

Option 2 better reflects the level of interconnection between counterparties and offers a better distinction
between them depending on their systemic relevance. Option 2 is more justified in terms of cost and
benefits as it saves costs for smaller companies while keeping strict requirements for counterparties which
are the most likely to have already systems in place to meet the standards.

(c) Should the

requirements on the frequency of

portfolio reconciliation differ

depending on the type of counterparty?

Specific objective

To ensure that the requirements on portfolio reconciliat ion occur
over an appropriate frequency for each category ofcounterparties.

Option 1

Apply the same requirements for each category ofcounterparties.

How would achieving the objec-

This would ensure a level playing field. The frequency of portfolio

tive  alleviate/eliminate  the | reconciliation would only depend on the number of outstanding co n-
problem? tracts that counterparties have with each other.
Option 2 To distinguish between (a) FCsand NFCs above the clearing thresh-

olds and (b) NFCs below the clearing thresholds and to have a more
lenient approach for counterparties below the clearing thresholds,
specifically a requirement to perform the exercise:

i Quarterly for counterparties having more than 100 OTC deriv a-
tives contracts with each other
1 Yearly for counterparties having 100 or less OTC derivatives

contracts with each other

How would achieving the objec-
tive alleviate/eliminate  the
problem?

Portfolios would still be reconciled on a regular basis, but at a fre-
guency which would be more appropriate depending on the different
type of counterparties.

Which technical option is the

Option 2 is preferred as it better reflects the capabilities and risks of
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preferred one? Explain briefly. each category of counterparty.
Is the option chosen within the | The option chosen is the soleresponsibility of ESMA.
sole respmesibility of ESMA? If
not, what other body is con-
cerned / needs to be informed or
consulted?

Impacts of the proposed policies:

Option 1 Apply the same requirements for each category of counterparties.
Benefits More counterparties will undertake a comprehensive review of their
portfolio of transactions, as seen by its counterparty, in order to
promptly identify any misunderstandings of the key transaction
terms.

Disadvantages This may be a disproportionate requirement for NFCs below the clear-
ing thresholds who transact less but would nevertheless be captured
by this requirement.

Regul ator s cos|NA

Compliance costs NFCs, and especially the smaller ones,do not currently perform por t-
folio reconciliation at a high frequency. They may have to develop
costly systems to ensure compliance.

Indirect costs N/A

Option 2 To distinguish between (a) FCs and NFCs above the clearing thresh-
olds and (b) NFCs below the clearing thresholds and to have a more
lenient approach for counterparties below the clearing thresholds,
specifically a requirement to perform the exercise :

i quarterly for counterparties having more than 100 OTC deriv a-
tives contracts with each other
i yearly for counterparties having 100 or less OTC derivatives can-
tracts with each other
Benefits The burden and costs would be alleviated especially for small compa-

nies compared to option 1.t takes into consideration the risks of each
type of counterparty. This approach is also in line with the US ap-
proach and therefore ensures international consistency.
Disadvantages Some portfolios will only be reconciled on a yearly basis. This may not
incentivise companies to enhance their current process for portfolio
reconciliation .

Regul ator s cos|NA

Compliance costs N/A

Indirect costs It will take more time for NFC s below the thresholds to identify pote n-
tial errors in the key transaction terms, which might lead to dispute.

According to the ISDA Margin Survey as of December 2011, as can be seen ifiable 4 above, the differences
between small and large firms in terms of the frequency of portfolio reconciliation have decreased from one
year to the other, but are still substantial.
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The most obvious difference is =en for daily reconciliation, where the number drops from 70.8% (for the
largest OTC dealers) to 47% (for all firms, including the largest) therefore suggesting even lower numbers
for daily reconciliation for small firms.

A requirement to perform daily or even weekly reconciliation for NFCs below the clearing thresholds
departs substantially from current market practice. The compliance costs associated to option 1 would be
disproportionate given the systemic relevance of those smaller counterparties; hence option 2 was

privileged in the draft RTS.

PORTFOLIO COMPRESSION

(a) Should some counterparties with non

-centrally cleared OTC derivative contracts be

required to engage in portfolio compression?

Specific objective

Counterparties should reduce their counterparty credit risk for their
non-centrally cleared OTC derivative contracts.

Option 1

To require counterparties having more than a set number of non-
centrally cleared contracts to perform portfolio compression exercise.

How would achieving the objec-

This option would ensure participation of those counterparties to

tive alleviate/eliminate  the | portfolio compression.
problem?
Option 2 To require counterparties having more than a set number of non-

centrally cleared contracts to regularly assess whether portfolio com-
pression should be undertaken.

How would achieving the objec-
tive alleviate/eliminate  the
problem?

This option would ensure counterparties assess on a regular basis the
relevance of portfolio compression, depending on the structure of
their portfolios .

Which technical option is the
preferred one? Explain briefly.

Option 2 is the preferred option as portfolio compression may not
always be possible or appropriate.

Is the option chosen within the
sole responsibility of ESMA? If
not, what other body is con-
cerned / needs to be informed
or consulted?

The choice is the sole responsibility of ESMA.

Impacts of the proposed policies:

Option 1 To require counterparties having more than a set number of non-
centrally cleared contracts to perform portfolio comp ression exercise
Benefits This approach would ensure the reduction of counterparty credit

risk for counterparties that have a relevant portfolio of non -centrally
cleared contracts.

Disadvantages

Portfolio compression may not be appropriate for some OTC deriva-
tive contracts.

Regul atords cos

N/A

Compliance costs

Costs involved in ensuring that the exercise is carried out.
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Indirect costs N/A

Option 2 To require counterparties having more than a set number of non-
centrally cleared contracts to regularly assess whether portfolio
compression should be undertaken.

Benefits The analysis would be mandatory and counterparties would assess
when compression is appropriate.
Disadvantages Counterparties may not be objective when conducting the asses-

ment, to avoid participating in portfolio compression.
Regul ator 6s cos|NA

Compliance costs Cost of performing the analysis and performing compression when
appropriate.
Indirect costs N/A

Portfolio compression consists in the termination or replacement of of f-setting trades. Those trades are
replaced by a smaller amount of new trades with an equivalent risk profile. This technique was introduced
in 2003, with first cycles of portfolio compression on interest -rate swaps. Companies now also provide
services tocompress portfolios of credit default swap (CDS).

The amounts of nominal reduction already achieved by portfolio compression are significant. For example
on interest-rate swaps, $45tr'8 of nominal amounts were terminated by portfolio compression during the
first semester of 2012. In a recent publication, ISDA estimated that without portfolio compression, the
size of the interest-rate swap market would be 30% largerte.

According to | SDA6s response to the CP, cle€BSmarkgg and ¢
by 75%.

In terms of benefits, portfolio compression is an efficient way to reduce counterparty credit risk and
operational risk: it was therefore added to the draft RTS on risk-mitigation techniques for OTC derivatives
not cleared with CCPs.

For the purpose of drafting the RTS on portfolio compression, ESMA contemplated the following
alternative: either to mandate portfolio compression at a pre -defined frequency for all market participants
(Option 1), or to encourage this practice by requiring the largest institutions to have procedures in order to
analyse the relevance of such an exercise (Option 2).

ESMA recognises that the efficiency of portfolio compression is strongly related to the level of
interconnection between counterparties, and to the market exposure relative to the notional exposure. Such
an exercise would not be relevant for counterparties having a limited number of transactions with each
other, as there would be few off-setting trades. For example, non-financial counterparts using OTC
Derivatives to mitigate risks related to commercial activity or treasury financing are likely to hold those
contracts until maturity, so they will not be eligible to portfolio compression.

18 TriOptima
YAl nterest rate swaps compression: A progress reporto | SDA Study, F
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Moreover, even for counterparties having a substantial amount of OTC derivatives outstanding with each
other, portfolio compression is not always adapted for various reasons stated in the responses to the CP
such as:

i The costs associatedwith the replacement of off-setting trades. For example, one respondent est-
mated this cost to be around 3 bps per trade foran interest-rate swap;
1 The fact that portfolio compression processes are not available or suitable to some types of contract

or asset class (e.g. short tenor products or equity derivatives).

Acknowledging that in some cases the costs of performing portfolio compression will outweigh its benefits,
it should not generally be required. These elements justify the choice ofoption 2.
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DISPUTE RESOLUTION

(&) What length of time should the procedures cover when there is

a dispute concerning

an OTC Derivative contract and it is not resolved with a certain time period?

Specific objective

To ensure disputes are resolved in a timely manner.

Option 1

Procedures shall be agreed by the counterparties to deal with disputes
that are not resolved in a timely manner.

How would achieving the objec-

This approach would enable counterparties to develop the procedures

tive alleviate/eliminate  the | over a flexible time period if there is a disagreement.
problem?
Option 2 Procedures shall be agreed by the counterparties to deal with disputes

that are not resolved in a timely manner, and procedure shall be
agreed by the counterparties to deal with disputes that are not re-
solved within 5 business days.

How would achieving the objec-
tive alleviate/eliminate  the
problem?

This approach would ensure flexibility for the counterparties and still
ensure that when a dispute is not resolved within a specified time
period a specific approach is agreed upon.

Which technical option is the
preferred one? Explain briefly.

Option 2 is the preferred option as it provides flexibility but still e n-
sure a consistent time period for all.

Is the option chosen within the
sole responsibility of ESMA? If
not, what other body is con-
cerned / needs to be informed
or consulted?

The option chosen is the sole responsibility of ESMA.

Impacts of the proposed policies:

Option 1 Procedures shall be agreed by the counterparties to deal with disputes
that are not resolved within a timely manner.
Benefits Flexibility for t he counterparties to agree on a procedure without strict

timing constraints.

Disadvantages

It is not ensured that disputes are solved in a certain period of time.

Regul ator s cos|NA

Compliance costs Set up of procedures by counterparties.

Indirect costs N/A

Option 2 Procedures shall beagreed by the counterparties to deal with disputes
that are not resolved in a timely manner, and procedures shall be
agreed by the counterparties to deal with disputes that are not re-
solved within 5 business days.

Benefits Combination of flexibility for counterparties when disputes do not
exceed a certain time period and ensure a specific treatment is orga-
ised when disputes are outstanding for more than this period of time.

Disadvantages Pressure for counterparties to resolve the dispute by 5 business days.

Regul ator s cos|NA

Compliance costs

Set up of procedures by counterparties.

Indirect costs

N/A
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MARKET CONDITIONS PREVE
MARKING -TO-MODEL

(&) What is the most appropria

NTING MARKING -TO-MARKET AND CRITERIA FOR

te way to ensure that mark -to -market is used?

Specific objective

To ensure marking-to-market is applied when market conditions al-
low.

Option 1

To consider that marking -to-market is prevented when the market is
inactive.

How would achieving the objec-

When the market is inactive, no market input can be used to mark-to

tive  alleviate/eliminate  the | market.
problem?
Option 2 To consider that marking -to-market is prevented when the market is

inactive or when the range of reasonable fair values estimates is gj-
nificant and probabilities of the various estimates cannot be reasona-
bly assessed.

How would achieving the objec-
tive alleviate/eliminate  the
problem?

The definition of market conditions preventing marking -to-market is
broadened and encompasses the situabn where markets are active
but market data may not be used in a reliable manner.

Which option is the preferred
one? Explain briefly.

Option 2 is preferred as the definition reflects the fact that even when
the market is active, market data may not be used.

Is the option chosen within the
sole responsibility of ESMA? If
not, what other body is con-
cerned / needs to be informed
or consulted?

The option chosen is the sole responsibility of ESMA.

Impacts of the proposed policies:

Option 1 To consider that marking -to-market is prevented when the market is
inactive.

Benefits The definition is simple.

Disadvantages This option is not complete and other market conditions may prevent
the use of marking-to-market.

Regul ator s cos|NA

Compliance costs N/A

Indirect costs N/A

Option 2 To consider that marking -to-market is prevented when the market is
inactive or when the range of reasonable fair values estimates is signi-
icant and probabilities of the various estimates cannot be reasonably
assessed.

Benefits This definition is more complete as it reflects the fact that even when
the market is active, the conditions may prevent the use of market
input as it is not reliable.

Disadvantages This option is more complex as it requires reviewing the range of fair
values estimates.

Regul ator s cos|NA

40




Compliance costs

N/A

Indirect costs

N/A

ACCESS TO A TR ADING VENUE

(&) What would be the best approach to define the RTS on liquidity fragmentation?

Specific objective

To achieve an appropriate level of consistency n the in-
terpretation of liquidity fragmentation as an issue for co n-
sideration in the assessmert
new venue.

Option 1

To define measures which would need to be in place in
order to prevent liquidity fragmentation.

How would achieving the objective allevi-
ate/eliminate the problem?

Such an approach would set a clear standard by which to
judge ex ante whether new CCP applications for access
would cause liquidity fragmentation.

Option 2

To define liquidity fragmentation as a conce pt but to leave
open the definition of measures which might be used to
prevent it.

How would achieving the objective allevi-
ate/eliminate the problem?

Such an approach would leave greater flexibility to nation-
al authorities to interpret the rules.

Which option is the preferred one? Ex-

plain briefly.

Option 1 appears preferable on the basis that CCPs may
often be seeking access on a crosborder basis, and there-
fore that a consistent approach across the EU will be pa-
ticularly important.

Is the policy chosen within the sole re-
sponsibility of ESMA ? If not, what other
body is concerned / needs to be informed

The policy response chosen is the responsibility of ESMA.

or consulted?

Impacts of the proposed policies:

Option 1 To define measures which would needto be in place in order to prevent li-
quidity fragmentation.
Benefits Provides a clear and unambiguous benchmark to meet in order to demm-

strate that access by a CCP would not cause liquidity fragmentation.
Ensures a more consistent interpretation across the EU.

Regul ator 6s

A more prescriptive approach may imply slightly lower costs for regulators
since there would be less analysis and subjective judgement required.How-
ever, the difference appears unlikely to be significant.

Compliance costs

Compliance costs should be reduced if the RTS ensures a consistent interpa-
tation of the rules across the EU.

Indirect costs

N/A

Option 2 To define liquidity fragmentation as a concept but to leave open the defin-
tion of measures which might be used to prevert it.
Benefits Omitting any definition of the measures to be taken to avoid liquidity fra g-

mentation would permit greater flexibility to regulators to interpret the
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rules.

Regul atordés|Thi s

approach
more analysis and subjective judgement to implement, with the relevant
justification to be provided for.

may i mply sl i g houldrequitei

Compliance costs

The absence of a consistent interpretation across the EU could require CCPg
to adopt different approaches to preventing liquidity fragmentation in diffe r-
ent jurisdictions.

Indirect costs N/A

Monetary value: It would be very difficult to assign a specific monetary value to the cost and benefits of
the option described above, as there is very significant uncertainty over i) the extent to which CCPs will
seek access to new venues under EMIR; ii) the approaches they will take to addressing the problem of
liquidity fragmentation; and iii) whether a highly specified requirement would prevent CCPs from r e-
guesting access or impse higher compliance costs on firms as they put in place costly measures to pe-

vent liquidity fragmentation.

CCP REQUIREMENTS DRAFT RTS AND ITS

CCP COLLEGE

(a) Should the most relevant currencies be determined relatively to the CCP activity in a

particular cur

rency or of the relevance of the CCP activity for a particular currency?

Specific objective

Ensuring that the central banks of the most relevant Un-
ion currencies are adequately represented in the college.

Option 1

The relevance is determined relatively to the CCP activity
in a particular currency.

How would achieving the objective allevi-
ate/eliminate the problem?

Defining the percentage of the total CCP activity in a par-
ticular currency above which the currency would be con-
sidered one of the most relevant This is set as 10% with
maximum 3 central banks admitted as central banks of
issuance of the most relevant currency.

Option 2

The relevance is determined on the basis of the total actv-
ity of CCPs in a particular currency.

How would achieving the objective allevi-
ate/eliminate the problem?

The relevance is determined in absolute value, so that
after a certain activity by a CCP in a particular union cur-
rency is reached that currency would be considered rek-
vant.

Which option is the preferred one? Ex-
plain briefly.

Option 1. It will determine a limited number of central
banks of issue consistently with the participation of other
authorities.

Is the policy chosen within the sole re-
sponsibility of ESMA ? If not, what other
body is concerned / needs to be informed
or consulted?

The policy response chosen is the responsibility of ESMA.
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Impacts of the proposed pol

icies:

Option 1 The relevance is determined relatively to the CCP activity in a particular cur-
rency.
Benefits It will determine stable and consiste nt criteria for college participation.

Disadvantages

It will not provide for flexibility and central banks will not have the discre-
tion to participate in a college after a certain level is reached.

Regul at or 0s

Lower than under option 2 given the limited number of central banks parti c-
ipating in the college and the stability of the participation.

Compliance costs

N/A. It will be indifferent for CCPs which criteria is adopted.

Indirect costs

Information sharing with central banks that do not have ri ght to participate,
but interested in receiving certain information would need to be established.

Option 2 The relevance is determined on the basis of the total activity of CCPs in a
particular currency.
Benefits It will add flexibility, leaving central banks with the discretion to participate

in a college after a certain level is reached.

Disadvantages

It will not determine stable and consistent criteria for college participation.

Regul ator 6s

Higher in view of the larger and flexible college composition.

Compliance costs

N/A . It will be indifferent for CCPs which criteria is adopted.

Indirect costs

N/A

(b) Limited or unrestricted college participation?

Specific objective

The practical arrangements for colleges shall be designed
in such a way asto promote the effective and orderly fun c-
tioning of the college in order to facilitate with the exercise
of the tasks as specified in EMIR.

Option 1

To prescribe in a detailed manner the participation of the
college members.

How would achieving the objective allevi-

ate/eliminate the problem?

This approach ensures a comparable structure and thee-
fore consistency amongst EU college participation. The
structure would ensure that the college size remains effec-
tive at making decisions.

Option 2

To enable unrestricted access to the college as long as the
participants have a mandate under EMIR.

How would achieving the objective allevi-

ate/eliminate the problem?

This approach ensures that college participation remains
flexible and enables any authority with a relevant mandate
to participate in the college.

Which option is the preferred one? Ex-

plain briefly.

A more flexible approach, as described inoption 2, is pre-
ferred to ensure that college participation is not limited for
authorities with a relevant manda te under EMIR.

Is the policy chosen within the sole re-
sponsibility of ESMA ? If not, what other
body is concerned / needs to be informed
or consulted?

The policy response chosen is the responsibility of ESMA.
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Impacts of the proposed policies:

Option 1

To prescribe in a detailed manner the participation of the college members.

Benefits

Ensures that the college size remains effective and efficient.

Disadvantages

May not enable all the relevant participants with a mandate under EMIR to
participate in t he college.

Regul ator 6s

There may be administrative costs or delays involved in determining who
should or should not attend.

Compliance costs

N/A

Indirect costs

N/A

Option 2 To enable unrestricted access to the college as long as the participars have a
mandate under EMIR.
Benefits Ensures that all the relevant participants with a mandate under EMIR are

able to participate in the college.

Disadvantages

The college size could become too large and the college may no longer b
effective and efficient.

Regul ator 6s

The size of the college could be quite large and therefore the practical costs of
organising college meetings to accommodate all attendees could become

high.
Compliance costs N/A
Indirect costs N/A

(c) Specific or more flexible ru

les for the practical arrangements of a college?

Specific objective

The practical arrangements for college shall be specified in
a way as to promote the effective and orderly functioning
of the college in order to facilitate with the exercise of the
tasks as specified in EMIR.

Option 1

To prescribe in a detailed manner the working rules of the
college and its members.

How would achieving the objective allevi-
ate/eliminate the problem?

Specific rules would ensure that the roles and responsibili-
ties of the college participants are defined and that the
overall objectives of the college are able to be met in a
clear manner.

Option 2

To remain flexible on the working rules of the college.

How would achieving the objective allevi-
ate/eliminate the problem?

A more flexible approach would enable the college to de-
cide on the most appropriate way to achieve the overall
objectives of the college.

Which option is the preferred one? Ex-
plain briefly.

A more flexible approach, as described in option 2, is pre-
ferred to enable the college to decide on the most appo-
priate working rules and practices to adopt in order to
achieve the overall objectives of the college.

Is the policy chosen within the sole re-
sponsibility of ESMA ? If not, what other
body is concerned / needs to be informed
or consulted?

The policy response chosen is the responsibility of ESMA.
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Impacts of the proposed policies:

Option 1 To prescribe in a detailed manner the working rules of the college and its
members.
Benefits Ensures that the working rules and practices across EU colleges are harmo-

nised.

Disadvantages

This would not allow flexibility on the working rules of the college.

Regul at or 0s

There may be costs involved of producing specific documentation to the cd-
lege if requested and pecified in the RTS.

Compliance costs

There may be costs involved for the CCP of producing specific information to
the college if prescribed in the draft RTS.

Indirect costs

N/A

Option 2

To remain flexible on the working rules of the college.

Benefits

Enables EU colleges to decide on the most appropriate way to achieve the
objectives of the college.

Disadvantages

This may lead to inconsistencies in the way working rules and practices
across EU colleges areapplied.

Regul ator 6s

There may be costs involved of producing ad-hoc documentation to the col-
lege if not specified in the RTS.

Compliance costs

There may be costs involved for the CCP of producing adhoc information to
the college if not prescribed in the RTS.

Indirect costs

N/A

RECOG NITION OF THIRD COUNTRY CCPs

(&) What is the best approach for determining the information to be sent by a third
country CCP for recognition?

Specific objective

Ensuring that ESMA has the relevant information to a s-
sess the relevant criteria for a third country CCP to be
recognised.

Option 1

ESMA receives evidence from the CCPs that in complying
with third country requirements, EMIR and the relevant
RTS and ITS are respected.

How would achieving the objective allevi-
ate/eliminate the problem?

Requiring third co untry CCPs to send a comparison table
of their internal rules, the third country rules and the
EMIR and RTS/ITS requirements.

Option 2

ESMA does not assess whethetthe third country CCPs in
complying with the third country regime also complies
with EMIR a nd relevant RTS and ITS.

How would achieving the objective allevi-
ate/eliminate the problem?

Requiring evidence of the effective compliance of the CCP
with the third country regime and on the actual impl e-
mentation of these requirements.

Which option is the preferred one? Ex-

plain briefly.

Option 2 is the preferred one because it will not duplicate
the equivalence assessment by the European Commission
and the supervisory role of the third country competent
authority.
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Is the policy chosen within the sole re-
sponsibility of ESMA ? If not, what other
body is concerned / needs to be informed

or consulted?

The option is the sole responsibility of ESMA, under the

constraints imposed by EMIR that specify that the

equivalence assessment is made by the Commission ang
therefore it cannot be replicated during the recognition

process

Impacts of the proposed policies:

Option 1 ESMA receives evidence from the CCPs that in complying with third country
requirements, EMIR and the relevant RTS and ITS are respected.
Benefits It gives greater certainty over the fulfilment of the overall objectives of the

recognition process: no market disruption, no regulatory arbitrage, investor
protection.

Disadvantages

It risks duplicating the work already conducted under the equivalence as-
sessment by the European Commission.

Regul ator 6s

Higher costs for ESMA in making its assessment.

Compliance costs

Higher compliance costs for the CCP to produce the relevant material and to
ensure compliance with two regimes.

Indirect costs

High er barriers to entry the European market will limit competition with an
overall higher cost for the society.

Option 2 ESMA does not assess whethethe third country CCPs in complying with the
third country regime also complies with EMIR and relevant RTS and ITS.
Benefits It ensures that the relevant criteria are fulfilled without duplicating efforts.

Disadvantages

N/A

Regul ator 6s

Lower regulator costs in producing the assessment.

Compliance costs

Lower compliance costs in making the information available.

Indirect costs

Lower barriers to entry.
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ORGANISATION REQUIREMENTS

(a) Prescriptive rules or criteria

-based approach?

Specific objective

The governance arrangements shall be designed in such &
way as to promote the sound and prudent management
and thereby support financial stability and foster fair and
efficient markets. Robust governance arrangements
should be applied in a consistent and transparent manner
across CCPs. Standards on governance arrangement
should be sufficiently flexible to cater for the various gov-
ernance and reporting structures employed by CCPs, to
allow for future developments and new risks to be dealt
with appropriately. It should be readily ascertainable as to
whether a particular CCP is in compliance with the appli-
cable standards.

Option 1

To prescribe in a detailed manner the key elements of its
organisational structure, key functions and reporting
lines.

How would achieving the objective allevi-
ate/eliminate the problem?

Such approach ensures a comparable structure and tlere-
fore a level playing field across CCPs.

It may be easier for competent authorities to assess caon-
pliance with such standar ds
apply to every CCP.

Option 2

To adopt criteria to take in consideration by the CCP to
determine the governance of the CCP in order to achieve
the main objectives set forth in Article 24 EMIR.

How would achieving the objective allevi-
ate/eliminate the problem?

A criteria based approach is more flexible and would allow
the CCP, given its business stréegy and the services it
offers, to find appropriate governance structures that are
supposed to reach the main objective of a sound and pu-
dent management against the risk the CCP is exposed to.

Which option is the preferred one? Ex-
plain briefly.

A criteria based approach is preferred in order to ensure
that certain key elements of sound and prudent manage-
ment are implemented that support the objectives of cen-
tral clearing.

Is the policy chosen within the sole re-
sponsibility of ESMA ? If not, what other
body is concerned / needs to be informed
or consulted?

The policy response chosen is the responsibility of ESMA
in consultation with other relevant Authorities (EBA) and
with the members of the ESCB.

Impacts of the proposed policies:

Option 1 To prescribe in a detailed manner the key elements of its organisational
structure, key functions and reporting lines.

Benefits Such approach promotes a level playing field between EU CCPs.

Disadvantages The option lacks flexibility. The CCPwill not be capable of ajusting its gov-
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ernance modelto its business model and the structure it might be part of.

Regul ator 6s

Monitoring compliance with more detailed rules should not entail material
on-going costs for the regulator once the assessment framework for 3-
sessing compliance with the organisational requirements is established.

The regulator could implicitly incur additional costs if the detailed rules were
inappropriate for the specific risk profile and left little flexibility to apply
more suitable requirements.

Compliance costs

A CCP may need to expend resources amending its governance framework tg
comply with the RTS. Compliance costs will embrace costs for document-
tion and provision of legal expertise necessary to assess the soundness of it
governance arrangements.

Indirect costs

N/A

Option 2 To adopt criteria to take in consideration by the CCP to determine the gov-
ernance of the CCP in order to achieve the main objectives set forth in Article
24 EMIR.

Benefits A criteria based approach is inherently flexible, setting a high level frame-

work against which the organisational arrangements of CCPsmust comply.

Disadvantages

It might leave too much flexibility to CCPs with possible negative impacts on
the sound and prudent management of them.

Regulsxostsr 6

I't may be more difficult f orgoiagcomplg!
ance with criteria based standards, since CCPs could adopt very different
approaches to compliance.

Compliance costs

A CCP may need to expend resources amending its govemance framework to
comply with the standards prescribed in the RTS. Compliance costs will em-
brace costs for documentation and provision of legal expertise necessary to
assess the soundness of its governance arrangements.

Indirect costs

N/A

(b) Designation of

chief risk, chief compliance and chief IT officer

Specific objective

In order to ensure sound and prudent management, the
CCP should appoint a chief risk-, compliance- and IT of-
ficer.

Option 1

To require the CCP to appoint a chief risk, compliance and
IT officer.

How would achieving the objective allevi- | Dedicated functions, resources and personnel with respect
ate/eliminate the problem? to risk, compliance and IT strengthen the key functions

with respect to governance arrangements.

Option 2

To leave flexibility on how the risk, compliance and IT
functions are exercised.

How would achieving the objective allevi- | The implementation of functions with respect to risk,
ate/eliminate the problem? compliance and IT will meet the respective objectives.

Staff and resources could be allocated as appropriate.

Which option is the preferred one? Ex- | Option 1 is preferred as the reliability of core functions

plain briefly.

depends on clearly defined responsibility and designated
personnel with clearly designated responsibilities.

Is the policy chosen within the sole re- | The policy response chosen is the responsibility of ESMA
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sponsibility of ESMA ? If not, what other | in consultation with other relevant Authorities (EBA) and
body is concerned / needs to be informed | with the members of the ESCB.
or consulted?

Impacts of the proposed policies:

Option 1 To require the CCP to appoint a chief risk, compliance and IT officer.

Benefits Core functions with respect to governance are equipped with designated staff
with clear responsibilities.

Ensuring sound and prudent risk management and appropriate control over
key operational issues by dedicated staff (especially chief risk officer) on a
continuous basis would be a valuable complement to the supervision exe-
cised by competent auhorities and as such might increase its effectiveness as
well as strengthen the overall resilience of a CCP.

Disadvantages In a group structure, sharing resources can create synergiesand this would
not be possible under this option.

Regul ator 6s | NA

Compliance costs Costs for designated staff; CCPs cannotely on personnel within the group.

Indirect costs N/A

Option 2 To leave flexibility on how the risk, compliance and IT functions are exer-
cised.

Benefits Market entry might be easier for smaller CCPs with less human resources.

Disadvantages It might threaten the effectiveness and overall resilience of a CCR which

might not have the relevant resources in key functions. If shared among oth-
er group entities it might give rise to conflicts of i nterest.
Regul at or 6s | N/A

Compliance costs Costs for implementing respective functions and attribute them with respe c-
tive human resources.
Indirect costs N/A

For the purpose of drafting the RTS on Organisational requirements, ESMA considered the costs and
benefits of requiring CCPs to appoint a dedicated chief risk, compliance and IT officer (Option 1), or to
leave the CCP with the flexibility to decide how those functions are organised (Option 2).

Option 1 would enable the CCP and the competent athority to fully rely on the dedicated resources, to
assess the time dedicated to the CCP activity and to prevent possible conflicts of interest.

Ensuring sound and prudent risk management and appropriate control over key operational issues by
dedicated staff (especially chief risk officer) on a continuous basis would be a valuable complement to the
supervision exercised by competent authorities and as such might increase its effectiveness as well as
strengthen the overall resilience of a CCP.

In order to assess the cost of mandatory dedicated resources, ESMA estimated the average salary of an
experienced Chief Compliance Officer to be betweentle r ange of u80, 000 to 0180,0
wages highly connected to the geographical location. The cost of dedicated chief risk and chief IT would be
slightly | ower, within the range of u70, 000 to ul4do,
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functions of

G220 2.00danhy case, most 6CPs Allealy have dedicated staff for these

functions, so the overall impact is unlikely to be significant.

Given the systemic relevance of CCPsESMA considers the benefits of appointing a dedicated chef risk,
compliance and IT officer to be sufficiently relevant relative to the costs; hence option 1 was chosen in the

draft RTS.

(c) Should the CCP be required to have dedicated staff for all its functions?

Specific objective

Appropriate determination of a de gree to which the CCP
allocates the staff to its business activity is necessary in
order to ensure the best execution ofthe core functions of
CCPs

Option 1

A CCP should be required to have dedicated staff for all its
functions, which can be performed under an outsourcing
agreement.

How would achieving the objective allevi-
ate/eliminate the problem?

Dedicated own staff for all business functions would ena-
ble the CCP to execute its operations in a safe manner and
fully independently from the whole group st ructure.

Option 2

A CCP should be allowed to rely on staff at the group level
for some of its functions.

How would achieving the objective allevi-
ate/eliminate the problem?

General permission for the CCP to use the staff at the
group level gives more organisational flexibility and allows
the CCPto adjust its structure and resources to the actual
business purposes. In that way, the CCP could allocate the
dedicated staff only for those functions that are considered
to be the most essential.

Which option is the preferred one? Ex-
plain briefly.

Option 1 is preferred as it ensuresa safer organisational
model and an adequate level ofthe independence of the
CCPwithin a corporate structure.

Is the policy chosen within the sole re-
sponsibility of ESMA ? If not, what other
body is concerned / needs to be informed
or consulted?

The policy response chosen is the responsibility of ESMA
in consultation with other relevant Authorities (EBA) and
with the members of the ESCB.

Impacts of the proposed policies:

Option 1

A CCP should be required to have dedicated staff for all its functions.

Benefits

Covering the whole scope of CCPs functions by dedicated own human e&-
sources enhances corporate sehlreliance and therefore fulfils the need for the
uninterrupted provision o f clearing services

Disadvantages

The obligation to ensure dedicated staff to all functions may constitute a
more significant burden for smaller CCPs and, as a consequence, reduce

20Robert Walters salary survey 2012 available at

http://content.yudu.com/Alvf6s/RobertWaltersSal2012/

resources/index.htm?referrerUrl=http%3A%2F%2Fwww.robertwalters.co.

uk%2Fcareer-advice%2Fsalary-survey.html

50


http://content.yudu.com/A1vf6s/RobertWaltersSal2012/resources/index.htm?referrerUrl=http%3A%2F%2Fwww.robertwalters.co.uk%2Fcareer-advice%2Fsalary-survey.html
http://content.yudu.com/A1vf6s/RobertWaltersSal2012/resources/index.htm?referrerUrl=http%3A%2F%2Fwww.robertwalters.co.uk%2Fcareer-advice%2Fsalary-survey.html

their competitive power.

Regul ator 6s

Ensuring distinct staff for t he CCP operation should not entail material on-
going costs for the regulator once the proposed solution is implemented.

Compliance costs

The related costs are high as the CCP would have to permanently maintain a|
developed staff structure without possibilit y o f recour ser-t
sonnel. However, costs may be reduced, to a certain extent, by the way of
outsourcing arrangements.

Indirect costs

N/A.

Option 2 A CCP should be allowed to rely on staff at the group level for some of its
functions.
Benefits Market entry for smaller CCPs with less human resources would be easier.

Respective functions in a group structure could create synergies. There
would be more organisational flexibility for all CCPs.

Disadvantages

With no dedicated staff it would b e more difficult to ensure the proper level
of independence within a larger organisation.

Regul ator 6s

Not requiring distinct staff for the CCP operation should not entail material
on-going costs for the regulator once this solution is implemented.

Compliance costs

The level of such costs would be easier to manage by the CCP as it coulded
cide itself whether and how much own staff it needs to accomplish its func-
tions effectively.

Indirect costs

Indirect costs may arise in the case the CCP fails toprovide its core services
due to the insufficiency of own resources.

(d) Should disclosure apply as a principle of full disclosure of all facts demonstrating
that the CCP complies with its legal obligations?

Specific objective

Disclosure of arrangements neassary to comply with or-
ganisational requirements might help understand whether
and how a CCP meets respective legal obligations.

Option 1

As a principle, a CCP should disclose all material necs-
sary to understand how it meets its legal obligations.

How would achieving the objective allevi-
ate/eliminate the problem?

This approach would help to ensure that each interested
party would have a full picture of the CCPs operations.

Option 2

A CCP should disclose all kg aspects of its operations to
the public to the extent that they do not breach business
secrecy or put at risk the CCP.

How would achieving the objective allevi-
ate/eliminate the problem?

This approach would help to ensure that each relevant
party would be put in a position to understand what the
CCP does in order to meet its legal obligations relevant
with respect to its relation to the respective party.

Which option is the preferred one? Ex-

plain briefly.

Option 2 is preferred, as it ensures the protection of com-
mercial sensitive information and information that may
put at risk the CCP.

Is the policy chosen within the sole re-
sponsibility of ESMA ? If not, what other
body is concerned / needs to be informed
or consulted?

The policy response chosen is the responsibility of ESMA
in consultation with other relevant Authorities (EBA) and
with the members of the ESCB.
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Impacts of the proposed policies:

Option 1 Disclosure of arrangements necessary to comply with organisational re-
guirements might help understand whether and how a CCP meets respective
legal obligations.

Benefits On the basis of a full disclosure principle, the peer pressure to meet the legal

obligations is strong. This could enhance the sound and prudent manage-
ment of the CCP.

Disadvantages

Too wide disclosure of information might consti tute the additional social
cost as it will inherently decrease the information value.

Regul at or 0s

Regulators would have to assess the application of caveats to disclosure.

Compliance costs

High, as the CCP would have to disclose extensive files andilter confidential
information.

Indirect costs

Option 2 A CCP should disclose all kg aspects of its operations tothe public to the
extent that they do not breach business secrecy or put at risk the CCP.
Benefits It ensure a wide disclosure and the flexibility to CCPs to disclose additional

information to clearing members and clients.

Disadvantages

It leaves to the CCPs and competent authorities to determine the infor-
mation that might not be disclosed or disclosed only to clearing members
and clients. Additional harmonisation of practices might be needed.

Regul ator 6s

Costs would incur in the course of regular supervision.

Compliance costs

Compliance costs for preparation of documentation but less than for option
1.

Indirect costs

N/A
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RECORD KEEPING

(@ Adequacy of the
process

dat a

Specific objective

The information and data recorded should be adequate to
conduct a comprehensive and accurate reconstruction of
t he CCP 0 sproceksef@ reachm gpntract and of the
transactions that established each position.

Option 1

To specify in a detailed manner the fields of the transac-
tion and position records.

How would achieving the objective allevi-
ate/eliminate the problem?

The data required to be maintained are divided into those
concerning each single cleared contract and those on-
cerning each single position. Every contract/position re g-
istration reflects the art:i
of the CCP (clearing members and cliants, if known to the
CCP) and gives information on the financial instrument of
the contract/position and the venue in which the contract
is concluded.

Option 2

To provide CCPswith the flexibility to identify the set of
fields on transaction and position records to be main-
tained.

How would achieving the objective allevi-
ate/eliminate the problem?

The requirement is to record data separately for transac-
tions and positions, in compliance with the provision in
Article 29 of EMIR, but no further details are in dicated by
the standard. This implies that CCPs are free to decide
what level of granularity to provide within the records.

Which option is the preferred one? Ex-
plain briefly.

Option 1 is the preferred one as it will ensure an harno-
nised approach and comparison of data among different
CCPs.

Is the policy chosen within the sole re-
sponsibility of ESMA? If not, what other
body is concerned / needs to be informed
or consulted?

The option chosen is thesole responsibilit y of ESMA.
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Impacts of the proposed p

olicies:

Option 1 To specify in a detailed manner the fields of the transaction and position
records.
Benefits It would be easier for competent authorities to reconstruct the clearing pr o-

cess as well as the transactions that established each position.
Benefits may also derive for CCPs, as the data stored could prove useful tg
govern the clearing process and to reconstruct it at a subsequent time, for
internal purposes.

Disadvantages

The option lacks flexibility, CCPs might not be able to leverage on thar cur-
rent IT infrastructure.

Regul ator 6s

Any possible change to the existing supervisory practices, as the verification
of t he CCPs o clearing process, Wi
consideration the specific record fields established by the RTS. Consistency
with the technical choices taken for TRs is also needed (e.g. the selection of
the same uniform internationally accepted standard for financial
instrument/trading venue classification), as far as the record keeping of
contracts/positions by the CCP concerns the same data set captured by the
reporting obligation to the TRs.

Compliance costs

An existing CCP may need to rearchitect its IT infrastructure to allow the
information to be correctly indexed, searched, maintained, retrieved and
destroyed. Resources to be allocated in expanding its storage capacity and
amending the procedures that set the type and number of records to keep the
costs will be even higher for non-financial companies previously not subject
to any requirements.

Indirect costs

There is the possibility of an overlapping with certain information fields due
to be reported to TRs and or company law requirements, which are already
at the disposal of the authorities.

Option 2 To provide CCPswith the flexibility to identify the set of fields on transaction
and position records to be maintained.
Benefits The wide discretion left to the CCP on the specific details to record allows

calibration according to its own internal organisation. This option would still
provide a useful level of information on the clearing process, as it obliges
CCPsto distinguishing between the transaction and the positions.

Disadvantages

The dataset might be less harmonised and difficult to compare.

Regul at or 6s

It may be more difficult (or it m ay take longer) for a regulator to reconstruct
the CCPbs clearing process, due to
It leads to less comparability among CCPs.It could make more difficult the
reconciliation of data coming from the CCP records and data coming from
the TRs.

Compliance costs

CCPs could need to provide additional data at the request of the authority in
case the recording of information should prove insufficient for regulatory
purposes. The provision of additional information on a no n-organised basis
could even be more expensive than regular recording and maintenance.

Indirect costs

The absence of consistency and transparency across CCPs may lead to g
effect on the competitiveness between CCPs based on the different costs o
providi ng for different sets of record fields.
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(b)) Adequacy of the

dat a

recorded for the aim of

Specific objective

The draft RTS and ITS should require the same set of n-
formation and data on the CCPs activities related to their
business and internal organisation to be recorded across
CCPs, so as to ensure homogeneity of controls when ao-
ing to the verification of the CCPs compliance to EMIR.

Option 1

Detailed specification of
records.

How would achieving the objective allevi-
ate/eliminate the problem?

The Record keepingdraft RTS indicates a number of spe-
cific charts, policies, procedures, minutes, reports, con-
tracts, complaints and other relevant documents to be
maintained in each record, which mirror the key aspects of
the activity conducted by the CCP in relation to its busi-
ness and internal organisation, with particular attention to
those areas in which precise requirements have been pe-
scribed by EMIR (i.e. the governance).

Option 2

CCPsare free to identify the set of fields on business rec-
ords to be maintained.

How would achieving the objective allevi-
ate/eliminate the problem?

The Record keepingdraft RTS adopts an approach whee-
by reference is made to those areas in EMIR where spedi
ic requirements have been set, however leaving a CCP fre¢
to identify the specific documents to be maintained in
order to allow demonstrating compliance with EMIR pr o-
visions.

Which option is the preferred one? Ex-
plain briefly.

Option 1 is the preferred one as i will ensure an harmo-
nised approach and comparison of data among different
CCPs.

Is the policy chosen within the sole re-
sponsibility of ESMA? If not, what other
body is concerned / needs to be informed
or consulted?

The option chosen is thesole responsibilit y of ESMA.
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Impacts of the proposed policies:

Option 1

Detailed specification of the field

Benefits

It may be easier for competent authorities to assess compliance with the
requirements provided by EMIR on severalas pect s of t he
more prescriptive approach may also promote greater comparability and
transparency across CCPs.

Disadvantages

It may create loopholes. The definition of an exact list of documents, alt-
hough affirmed as not exhaustive, could induce CCPs to neglect keeping at-
er documents, not included in the same list, that are important for the activ i-
ty they perform.

Regul ator 6s

Any possible change to the existing supervisory practices, as the verification
of the CCPsd ¢thenagulatiorswilcneed to ibe structured based
on the specific documents required to be recorded.

Compliance costs

An existing CCP may need to expend resources expanding its storage capac
ty and amending the procedures that set the type and number of records to
keep as well as the relative IT equipment.

Indirect costs

Standards prescribed in the RTS may need to be amended when all of the
rest of the RTS setting the requirements for CCPs should change. Such ind
rect costs are thus unavoidable but contaned.

Option 2 CCPs are free to identify the set of fields on business records to be mai-
tained.
Benefits This approach is flexible enough to allow a CCP to best assess what are th

most relevant documents attesting the compliance with EMIR, taking int o
consideration the specific characteristics of its activity.

Disadvantages

Little degree of harmonisation, less comparability and transparency across
CCPs.

Regul at or 6s

It may be difficult (or it may take longer) for a regulator to assess and/or
compare compliance in case this approach is followed. The information/data
retained by CCPs could also be not sufficient to allow a complete analysis of
the compliance. In case the same regulator supervises more than one CCP, i
may face different sets of daa/information to process.

Compliance costs

It may be difficult (or it may take longer) for a CCP to assess exactly the right
set of data/information to retain to be able to demonstrate its compliance.
This could lead, time by time, to the request by the authorities of other
information the CCP is expected to record, with costs for the CCP higher
than producing information on an organised -basis.

Indirect costs

The absence of consistency and transparency across CCPs, which may hay
an effect on the compettiveness of a CCP (the different cost to the CCPs
associated with the different substance of the recording).

(c) Frequency of the records with the aim of

reconstruction of the clearing process

Specific objective

The information and data should be recorded at a fre-
quency that permits, at any time, the reconstruction of the
CCPb6s clearing process.

Option 1

Specific frequencies for each type of records (transactions,
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positions, business).

How would achieving the objective allevi-
ate/eliminate the problem?

According to the different types of data to record, a CCP is
required to make the registration:

1 for the transaction records, on a close to reattime
basi s, t hat is Al mmedi a-
tract it received for clearing;

i for the position records, at the end of each busines
day;

1 for the business records, each time a material chang

in the relevant documents occurs.

Option 2

A CCP isfree to identify the frequency of recording .

How would achieving the objective allevi-
ate/eliminate the problem?

A CCP could individually establish the frequency of re-
cording of the required data.

Which option is the preferred one? Ex-
plain briefly.

Option 1 is the preferred one as it will ensure a harmo-
nised approach and comparison of data among different
CCPs.

Is the policy chosen within the sole re-
sponsibility of ESMA ? If not, what other
body is concerned / needs to be informed

The option chosen is thesole responsibilit y of ESMA.

or consulted?

Impacts of the proposed policies:

Option 1 Specific frequencies for ead type of records (transactions, positions, busi-
ness).
Benefits As the frequency is pre-defined, certain information is expected to be found

in the CCP database, thus wihout any unjustified time lapse. Accordingly, as
all of the useful data are registered at the same time, it is easier for compe-
tent authorities to reconstruct the clearing process and to verify the general
compliance of the CCP. Moreover, a more thorough frequency of recording at
the CCP level could integrate the information the authoritie s get from TRs.

Disadvantages

The option lacks flexibility and prevents CCPs from adapting the frequency
to their internal organisation .

Regul at or 6s

Any possible change to the existing supervisory practices, as the verification
of the clearing process and of the compliance of CCPs, need® be structured
taking into consideration the frequency of recording established by the draft
RTS.

Compliance costs

An existing CCP may need to expend resources amending the procedures
that set the frequency of recording as well as the relative IT equipment,
whereas the actual internal procedure is less prescriptive.

Indirect costs

It could causea somewhat generation of useless information (an example of
this could be a position/contract on a low -volatile financi al instrument that
changes at a rate less than the frequency ofthe recording).

Option 2

A CCP isfree to identify the frequency of recording.

Benefits

The CCPs would set the frequency of recording by taking into consideration
the characteristics of the activity performed and by assessing the types of
data to be recorded according to its internal organisation. This allows a re-
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duction of the costs relating to the record keeping requirements.
Disadvantages Lack of comparability among CCPs.

Regul adstsr 06 s | It may happen that the data needed is not found in the CCP database, at the
time it is required by the authority, because it has not been recorded yet.

Compliance costs CCPs could need to provide additional data at the request of the authority in
case the recording of information should prove not up to date. As aforemen-
tioned for other purposes, this situation will happen on a non -organised
basis and then will probably be even more expensive than regular recording
and maintenance.

Indirect costs The absence of a consistent frequency of recording across CCPs may have ¢
effect on the competitiveness of a CCP (the different cost to the CCPs, assoc
ated with the different frequency and thus number of records to be main-
tained).

Quantitative impact assessment of the draft RTS on record keeping

EMIR requires that CCPs maintain:

i for a period of at least ten years, all the records on the services and activity provided so as to enable
the competent authority to monitor the CCP's compliance with the requirem ents under this Regula-
tion.

i for a period of at least ten years following the termination of a contract, all information on all co n-

tracts it has processed.That information shall at a minimum enable the identification of the original
terms of a transaction before clearing by that CCP.

These records and information are required by EMIR to be made available upon request to the competent
authority, to ESMA and to the relevant members of the ESCB.In light of this framework, in order to ensure
consistent application, ESMA is required to develop draft RTS and ITS specifying the details and format of
the records and information to be retained.

Counterfactual

The counterfactual in this case relates to the minimal interpretation that could be made of the EMIR text.

Records and information that can be clearly demonstrated as necessary for competent authorities to
monitor the CCP6s compliance and to enable the ident.i
clearing would be required. The timescale within which CCPs are required to make records and information

available upon request would also be set high and search functionality included only for searches necessary

for the core function of monitoring CCP compliance.

Benefits
Greater requirements for record keeping by CCPs may improve the ability of regulators to assess CCP
compliance with EMIR, and hence support its objectives. In addition, it can enable the monitoring of the

activities and behaviours of clearing members and clients.

Compliance costs
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Compliance costs to clearing members would relate to the additional time taken to collect and transmit the
extra information in the normal course of business. Compliance costs to CCPs would include the time taken
to process and store the extra information received, as well as any additional time taken to respond to
information requests from the various authorised bodies due to more frequent or demanding data
requirements.

General Requirements

If there is a requirement to re-engineer existing databases to match the prescribed formats, compliance
costs would be incurred. However, as specified in the first part of this report, CCPs will need to ensure that
they can provide the data in the required format, but are not required to re -engineer their systems for that
pur pose.

CCPs must already have methods for extracting data from their systems.Adjusting this to ensure it fits with
the formatting required by ESMA will imply some extra one -off and on-going costs to CCPsWe estimate
the costs to CCPs of updating their reprting system based upon past experience in analogous cases (e.g.
those costs faced by multilateral trading facilities to update their systems to cope with new post trade
reporting requirements) to derive the following:

Low High

Average oneoff costs pe firm (IT develop- U8, 6 96 al17, 390

ment costs)

Average oneoff cost relates to
Average ongoing costs per firm
Average ongoing cost relates to

4 weeks IT time per firm
u3, 478
40% of one-off cost

8 weeks IT time per firm

u6, 957
40% of one-off cost
18

Number of CCPs 18
Total one-off costs ul1s57, 000
Total annual on-going costs u63, 000

1313,000
ua125, 000

Source: data obtained by ESMA from external consultants (i.e. Europe Economics)

Table 5: Costs to CCPs of the draft RTS on record

Records required (transaction, position and business)

keeping 1 General requirements

The proposed records required by ESMA are summarised in the table below:

Record type Transaction re c¢- Position records Business records
ords

Approximate number of 24 12 427

fields

Frequency of updates r e- Any time a change is Daily Ad hoc (approximated

quired made to a trade for number per year)

Table 6: Reporting Requirements Proposed by ESMA for Different Areas
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The responses to the CCP surveyarried out by ESMA relating to records which are kept by CCPs have
been used to estimate how the current levels of record keeping compare with those listed inthe draft RTS.

The responses to the related questions were collated and then mapped to the criteriagiven by the articles
which refer to the requirements of transactional records, position records and business records. The
percentage of CCPs that already record what is required was calculated from the matching for each detail
required from the articles. The percentages were then averaged for each article, shown below in the table.
Both a strict approach and a more lenient approach towards the matching process were used in order to
determine an interval for the percentages, which act as form of a subjective confidence interval. Weighted
averages have also been calculated using CCPs total capital and reserves as a proxy to siZéese weighted
figures provide a more accurate representation of the overall current level of record keeping with respect
to that which will be required.
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Non-weighted

Low

High

Weighted*

Low

High

estimate estimate estimate estimate

Transaction records

(@) the unit price and price notation, the quantity and quantity 76% 82% 67% 67%
notation
(b) the clearing capacity, which identifies whether the transac- 59% 82% 63% 67%
tion was a buy or sale from the perspective of the CCP recording
(c) the instrument identification 53% 82% 62% 67%
(d) the identification of the clearing member , if known to the 65% 82% 76% 78%
CCP, and in case of a givaup, the identification of the party that
transferred the contract
(e) the identification of the venue where the contract was con- 0% 53% 0% 58%
cluded
(f) the date and time of interposition of the CCP 6% 59% 1% 58%
(9) the date and time of termination of the contract 65% 82% 76% 81%
(h) the terms and modality of settlement 88% 88% 81% 81%
(i) the date and time of settlement or of buy-in of the transac- 29% 59% 26% 72%
tion and to the extent they are applicable of the following details:
() the day and the time at which the transaction was originally 24% 71% 15% 72%
concluded
(k) the original terms and parties of any contract cleared 59% 76% 65% 80%
() the identification of the interoperable CCP clearing one leg of 6% 41% 2% 30%
the transaction
Transaction records average 44% 72% 44% 68%
Position records
(&) the identification of the clearing member, of the client, if 76% 100% 89% 100%
known to the CCP, and of the interoperable CCP maintaining
such position, where applicable
(b) the sign of the position 47% 94% 74% 97%
(c) the daily calculation of the value of the position with records 6% 18% 0% 14%
of the prices at which the contracts are valued, and of any other
relevant information
(d) the amounts of margins, default fund contributions and 35% 47% 40% 42%
other financial resources referred to in Article 43 of Regulation
(EU) No 648/2012 [EMIR], called by the CCP and the corre-
sponding amount actually posted by the clearing member at the
end of day and changes to that amount that may ocarr intra -day,
with respect to each single clearing member and client account if
known to the CCP
Position records average 41% 65% 51% 63%
Business records
(a) the organisational charts for the board and relevant commit- 10% 60% 4% 55%
tees, clearing unit, risk management unit, and all other relevant
units or divisions

10% 30% 11% 16%

(b) the identities of the shareholders or members, whether di-
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rect or indirect, natural or legal persons, that have qualifying
holdings and the amounts of those holdings

(c) the documents attesting the policies, procedures and pro- 0% 20% 0% 5%
cesses required under Chapter Il and Article 29

(d) the minutes of board meetings and, if applicable, of meetings 30% 40% 7% 18%
of sub-committees of the board and of senior managament

committees

(e) the minutes of meetings of the risk committee 20% 70% 5% 42%
() the minutes of consultation groups with clearing members 0% 30% 0% 7%
and clients, if any

(9) internal and external audit, risk management reports, ¢ om- 30% 70% 27% 47%

pliance reports, and reports by consultant companies, including
management responses

(h) the business continuity policy and disaster recovery plan, 0% 10% 0% 4%
required under Article 17

() the liquidity plan and the daily liquidity reports, required 0% 10% 0% 4%
under Article 32

() records reflecting all assets and liabilities and capital ac- 70% 90% 84% 99%
counts as required by Regulation (EU) 648/2012

(kk compl aints received, with i 10% 20% 4% 5%

name, address, and account number the date the complaint was
received the name of all persons identified in the complaint a
description of the nature of the complaint the disposition of the
complaint, and the date the complaint was resolved

() records of any interruption of services or dysfunction, inclu d- 10% 30% 4% 8%
ing a detailed report on the timing, effects and remedial actions

(m) records of the results of the back and stress tests performed 10% 30% 4% 47%
(n) written communications with comp etent authorities, ESMA 10% 10% 1% 1%
and the relevant members of the ESCB

(o) legal opinions received in accordance with RTS on organis- 0% 0% 0% 0%
tional requirements

(p) where applicable, documentation regarding interoperability 0% 30% 0% 16%
arrangements with other CCPs

(@) the information under Article 10, paragraph 1(f) and para- 0% 0% 0% 0%
graph 4(c)

(r) the relevant documents describing the development of new 0% 0% 0% 0%

business initiatives

Business records average 12% 31% 8% 21%

* Weighted by size of CCPs Capital and Reserves

Note: Non-weighted results for transaction records and position records consist of observations from 17 CCPs
whilst the weighted results for the same records are producing from 16 CCPs (since one did not provide an
estimate of capital in its response). For business records, the responses wereless robust and therefore the re-
sponses of only 10 CCPs have been considered (both for weighted and norweighted).

Table 7: Records already kept by CCPs

Hence, transaction and position records are already being held by CCPs for many of the fields requested by
ESMA. For transaction records, gaps appear to be on the identification of the venue where the contract was
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concluded, the date and time of interpositi on of the CCP and the identification of the interoperable CCP
clearing one leg of the transaction. For position records, the main gaps appear to be on the daily calculation
of the value of the position and the amounts of margins, default fund contributions and other financial
resources.

Based on an estimaftfffdcddt50a0000ud®d5e000 annual cost for
fields at a sustained rate of 50 enquiries per minute (26 million transactions per annum) , we can estimate
the costs ofupdating the database system to cope with the additional transaction records as follows:

Approximate  Current availability ~ Average additional

number of fields required per
fields CCP
Low High Low High
estimate estimate estimate estimate

(@) the unit price and price notation, the quantity 4 67% 67% 13 13
and quantity notation
(b) the clearing capacity, which identifies whether 2 63% 67% 0.7 0.7
the transaction was a buy or sale from the perspe-
tive of the CCP recording
(c) the instrument identif ication 1 62% 67% 0.3 0.4
(d) the identification of the clearing member , if 2 76% 78% 0.4 0.5
known to the CCP, and in case of a givaup, the
identification of the party that transferred the co n-
tract
(e) the identification of the venue where the con- 1 0% 58% 0.4 1.0
tract was concluded
(H the date and time of interposition of the CCP 2 1% 58% 0.8 2.0
(9) the date and time of termination of the contract 2 76% 81% 0.4 0.5
(h) the terms and modality of settlement 2 81% 81% 0.4 0.4
() the date and time of settlement or of buy-in of 3 26% 72% 0.8 2.2

the transaction and to the extent they are applicable
of the following details:

() the day and the time at which the transaction 2 15% 72% 0.6 17
was originally concluded

(k) the original terms and parties of any contract 2 65% 80% 04 0.7
cleared

() the identification of the interoperable CCP clear- 1 2% 30% 0.7 1.0
ing one leg of the transaction

Total 24 7.3 124

Source: data obtained by ESMA from external consultants (i.e. Europe Econo mics)

Table 8: Additional Transaction Records Required

Across 18 CCPsthis would therefore imply aone-of f c o dit3 . @f ma 2 | igon ngndc osnh s of
G40.6 million to maintain tThiedods aottgke accotint odithescastof dolleatingd at a b @
this additional data.
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Retention and inspection of records

The cost of storing data depends significantly on the method of storage and accessibility of the information.

Under the counterfactual, low accessibility of the data would be required over the obligatory 10 year storage
period. CCPs typically currently archive data in offsite storage, implying a response time to regulatory
qgueries of a number of days. Although a number of CCPs do not currently store archived records for this

whole 10 year period, the cost comes under EMIR, so is not considered here.

ESMA has chosen to ma k e only records | edgs mé hamces X
requirement: this seems the main source of incremental cost over and abore EMIR.

This requirement may imply additional costs to CCPs if they do not hold it in an accessibk way in the
current normal course of their business. Some CCPs currently only have real time information available
online for 5 days and for 30 days postsettlement, so they would not be able to comply with this
requirement using their current system. No respondents to the consultation provided details of the relative
cost of making data available in real time compared to holding it in archives.

The cost of gorage is dependent on the possible search criteria required for the stored data.Additionally,
the level of granularity in current CCP record -keeping will be an obvious factor in determining the extent of
any incremental investment in IT infrastructure by CCPs or the counterparties dealing with CCPs (and the
ultimate source of the raw data).

Regulatory costs

Any increase in data collection requirements above the minimum will increase the amount of data
regulators have available to analyse; this may requirematching increases in time spent evaluating this data
and possibly in IT costs. Such costs are likelyto be largely or wholly attributable to EMIR rather than to the
draft RTS determining the details of the records.

Market and indirect effects

If addition al information requirements are costly to clearing members or CCPs, this is likely to increase
transaction costs. Such cost increases are likely to be relatively small relative to existing operational
spending, cert ai nly once n e tunlessfthe Bfgrm&Ridnsrequiremerscimpact upon the

informational advantages of counterparties which might lead to lower trading activity. Trading activity
would not be lower due to the cost impact, rather the requirement to maintain and make available certain

business records could be commercially sensitive and hence dissuasive.
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BUSINESS CONTINUITY

(a) Should an exact time limit for the recovery of services be prescribed or should

it be

left to the CCPs on the basis of specific criteria ?

Specific objective

To ensure that CCPs achieve atimely recovery of their
services.

Option 1

Prescribe a maximum down time.

How would achieving the objective allevi-
ate/eliminate the problem?

This approach provides a clear goal for the CCPs and the
stakeholders such as regulatorsto design and maintain the
Business Continuity Policy (BCP). It also allows for maxi-
mum harmonisation between CCPs and regulators in as-
sessing the BCP arrangements.

Option 2

Prescribe criteria for the maximum down time.

How would achieving the objective allevi-
ate/eliminate the problem?

This approach provides more flexible and tailor made BCP
arrangements. This can, for example, be useful when co-
sidering the costs of continuing critical services compared
to the costs of continuing all services.

Which option is the preferred one? Ex-
plain briefly.

Option 1 is the preferred oneg given that it will ensure a
consistent application of the standard across CCPs. Flei
bility in this respect will not help better manag e the risks
CCPs are exposed toOn the contrary, it could increase the
overall cost for the system.

Is the policy chosen within the sole re-
sponsibility of ESMA? If not, what other
body is concerned / needs to be informed
or consulted?

The option chosen is the responsibility of ESMA after con-
sultation of the members of the ESCB.

Impacts of the proposed policies:

Option 1

Prescribe a maximum down time.

Benefits

The benefits include transparency and comparability across CCPs It is
straight for ward, has limited complexity and increases the ®undness of
CCPs and market reliability.

Disadvantages

Might be difficult to respect the provision in practice under particularly
stressed maket situations.

Regul ator 6s

It facilitates regulators expectations and enforceability.

Compliance costs

Should be limited in view of the fact that the CCPs already implement similar
standards today.

Indirect costs N/A

Option 2

Prescribe criteria for the maximum down time.

Benefits

risks.

The approach is more flexible.Itcov er s
business and the approach is adaptable to cover new developments and

the CCPb6s spe

Disadvantages

Lack of comparability among CCPs.

Regul ator 6s

Higher costs in the definition of strict and harmonised criteria. Higher costs
in assessing that the criteria are goplied in a consistent manner.
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Compliance costs Unknown, possibly lower because of the flexibility for CCPs to adapt to their
business.
Indirect costs N/A

In order to ensure that CCPs are able to guarantee a timely recovery of services following a disuption of
services, ESMA has contemplated two possibilities: to prescribe a maximum recovery time (Option 1), or
to prescribe criteria for the maximum recovery time (Option 2).

The first approach provides a clear goal for the CCPs and the stakeholders sut as regulators to design
and maintain the BCP. It also allows for maximum harmonisation between CCPs and regulators in
assessing the BCP arrangements. The benefits also include transparency, simplicity, soundness of CCPs
and market reliability. It facilit ates regulators expectations and enforceability.

This second approach allows more flexible and tailor-made arrangements which could be useful, for
example, when considering the costs of continuing critical services compared to the costs of continuing all
services.

According to the responses to a CCP survey gathered by ESMA 2 CCP out of 3 are already operating with
an objective to recover from operational disruptions within 2 hours, while the remaining CCPs generally
reported recovery time of 4 hours.

Given that most CCPs already implement similar standards, the compliance costs should not be
substantial compared to the benefits of option 1. Hence thedraft RTS prescribes that a CCP shall ensure
recovery of its critical functions within 2 hours, and leaves to the CCP the determination of recovery times

for other functions.

21 Survey performed in 2012 among 15 European CCPs
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(b) Should a CCP be allowed to maintain: 1) one secondary site for both business and IT
operations or 2) a secondary site for business services as well as a secondary site for

IT services.

Specific objective

Ensure the continuity of business services and IT services
to the maximum extent possible.

Option 1

Allow the CCP to combine business continuity with IT
continuity.

How would achieving the objective alle-
viate/eliminate the problem?

The standard would be in line with international stan d-
ards.

Option 2

The CCP should maintain a secondary site for business
services and one for IT services.

How would achieving the objective alle-
viate/eliminate the problem?

The standard would be stricter than the international
standard and improve the BCP of the CCP.

Which option is the preferred one? Ex-
plain briefly.

Option 2. This is considered common practice by CCPs
within the EU.

Is the policy chosen within the sole re-
sponsibility of ESMA ? If not, what other
body is concerned / needs to be n-
formed or consulted?

The policy chosen is the responsibility of ESMA after con-
sultation of the members of the ESCB.

Impacts of the proposed policies:

Option 1

Allow the CCP to combine business continuity with IT continuity.

Benefits

It is | ess complex

Disadvantages

Lower level of security in the case of a failure of systems.

Regul at or 6s

Limited but lower impact as BCP arrangements will be easier to assess.

Compliance costs

Lower coststhan option 2.

Indirect costs N/A

Option 2 The CCP should maintain a secondary site for business services and one fo
IT services.

Benefits The benefits include increased safetyand it is in line with current market
practice.

Disadvantages N/A

Regul at or 6s

Limited but higher impact as BCP arrangements will be more extensive

Compliance costs

Higher costs because of additional secondary site

Indirect costs
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MARGINS

(&) What is the appropriate minimum

calculat ion of the margins? Should

confidence interval over 99% to be applied to the
it be prescribed comprehensively for each class

of financial instrument or should the percentage determination be built on a

criteria based approach?

Specific objective

To reflect the risk characteristics of derivatives when de-
fining margins, so that in the case of a default, the costs
would likely be covered by the resources posted by the
defaulting party , and to apply similar standards to all Eu-
ropean CCPs, to ensure that CCPs do not compete on risks
and lower the bar.

Option 1

Prescribe the minimum level of percentage for each class
of financial instrument.

How would achieving the objective allevi-
ate/eliminate the problem?

Such approach ensures transparency andan undoubted
level playing field across CCPs. Additionally, it may be
easier for competent authorities to assessthat the tech-
nical standards are applied in a consistent way and in the
manner the authorities are expecting.

In addition, flexibility is introduced for OTC derivatives
with the same risk characteristics as listed derivatives.

Option 2

Adopt criteria to be taken in consideration by the CCP to
determinate the percentage for confidence interval for
each class of financial products.

How would achieving the objective allevi-
ate/eliminate the problem?

A criteria based approach is inherently flexible because
rather than fixing a specific percentage, the draft RTS sets
out a high I evel framewor k
must comply. The CCP can adapt its risk exposurede-
pending on the profile of the instruments cleared and
adapt its risk policy over time.

Which option is the preferred one? Ex-
plain briefly.

A mixed approach is preferred. Percentage should be at
least 99.5% for OTC derivatives products and at least 99%
for other classes of financial products.

Is the policy chosen within the sole re-
sponsibility of ESMA? If not, what other
body is concerned / needs to be informed
or consulted?

The policy response chosen is the responsibility of ESMA
in consultation with EBA and with the members of the
ESCB.

Impa cts of the proposed policies:

Option 1 Prescribe the minimum level of percentage for each class of financial instru-
ment.
Benefits Such approach promotes a high degree of level playing field inthe EU. It may

be easier for competent authorities to assesscompliance with such stand-
ards. Prescription may also promote greater comparability and transparency
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across CCPsThis approach would allow the authorities to have a direct con-

trol of the level of margins that are requested by CCPs for each class of fina-

cial instrument. In this sense, it may be considered advantageous to specify
high percentages in thedraft RTSfor the following reasons

1 Procyclicality : setting margins in a conservative manner will help the
CCP to maintain a sufficient buffer in stressed period, thus avoiding
continuous adjustments via margin calls that can exacerbate a difficult
market condition;

1 Moral hazard: setting higher confidence intervals would result in a low-
er use of default fund contribution, thus limiting the recourse to the la t-
ter and the moral hazard issue associatedto it.

i Better capital treatment : margins are expected to get a morefavorable
capital treatment than default fund contributions, thus clearing me m-
bers would certainly have a preference for a higher confidence interval.

i Portability : if the overall risk that the CCP needs to cover is managel
via a larger recourse to margins, this would facilitate the portability of
client positions. It would indeed be easierfor a CCPto find a surviving
clearing members if the positions that the latter should take are almost
entirely covered by margins. The same will not be true if the surviving
clearing member would be asked to pay a substantial contribution to
the default fund in view of the client position it is taking.

1 Short history: if the product the CCP intends to clear have short time
series on which to calibrate its model, it would be justified to apply 4
higher confidence interval .

Disadvantages

It might discourage innovation, and cause CCPs to rely on the parameters
prescribed in the standards without trying to enhance their models.

Regul ator 6s

A prescriptive approach facilitates the enforceability of the requirements.

Compliance costs

See detailedquantitative analysis below.

Indirect costs

The indirect costs would be similar in both cases if authorities set the per-
centages using the same level exigency as when assessing the criteria base
approach. Compliance costs, in both cases, could be large if the result of the
application of standards were percentages substantially higher than the cu r-
rent practices of CCPs.The disadvantagesof explicitly setting high percen t-
agesare the following:

i Lower trading activity: t oo high margins as a consequence of highe
confidence intervals might disincentivise trading on particul ar prod-
ucts, thus reducing the liquidity of those.

1 Management of a default: if a CCP can rely mostly on margins, th¢
management of a default would be seriously injured. With limited m u-
tualised resources, the CCP could only rely on the resources of the €-
faulting clearing member, thus limiting the resources at its disposal in a
default situation.

1 Little justification for clearing member involvement in the CCP gov ern-
ance: in case of very limited mutualisation of losses, the clearing mem-
bers have less reasorfor being directly involved in monitoring the CCP
risk management, given that they risk only the money they post to covel
their exposures.
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Option 2 Adopt criteria to be taken in consideration by the CCP to determinate the
percentage for confidence interval for each class of financial products.
Benefits A criteria based approach is inherently flexible as it setsa framework against

which a CCPO6s investment choices or
the CCP to choose and manage their risk exposuren function of the market,
the products cleared, the clearing members, etc. This approach gives the
capacity to the CCPs to react rapidly in case of evolution of its risk exposure
and ensure their robustness in keeping control of the risk exposure.

Disadvantages

Unlevel playing field.

Regul at or 0s

It may be more difficult, costly and less efficient for a regulator to assess
compliance with criteria based standards.

Compliance costs

See detailedquantitative analysis below.

Indirect costs

Criteria based standards may not be applied in a consistent and transparent
manner across CCPs which may have an effect on the competitiveness of
CCP (a cost to the CCP) or the orgoing viability of the CCP (a cost to the
clearing members or to society).

(b) Should the look

-back period include stress

ed market conditions ?

Specific objective

The lookback period should be defined so that it is con-
servative and limit s procyclicality.

Option 1

Initial margins are calculated taking into account the most
recent market conditions (12 months minimum). Addi-
tionally, CCPs are required to ensure that the historical
volatility captures a full range of market conditions, i n-
cluding periods of stress.

How would achieving the objective allevi-
ate/eliminate the problem?

If the previous 12 months do not include period of stress,
CCPs will need to use longer time periods, so that in any
case, stressed market conditions are included in the cala-
lation.

Option 2

Initial margins are calculated taking into account a rel a-
tively long time period, e.g. 10 years.

How would achieving the objective allevi-
ate/eliminate the problem?

This approach would be more likely to include stressed
market conditions .

Option 3

Initial margins are calculated on the basis of both stable
and stressed market conditions, and both are equally
weighted.

How would achieving the objective allevi-
ate/eliminate the problem?

Such approach would ensure than both recent and
stressed market conditions are taken into account.

Which option is the preferred one? Ex-

plain bri efly.

Option 1is the preferred option, because prescriptive 8-
proaches like option 2 or option 3 do not appropriately
reflect certain specific market conditions. See also the
guantitative analysis below.

Is the policy chosen within the sole re-
sponsibility of ESMA? If not, what other
body is concerned / needs to be informed

The policy response chosen is the responsibility of ESMA
in consultation with other relevant Authorities (EBA) and
with the members of the ESCB.
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| or consulted?

Impacts of the proposed p

olicies:

Option 1 Initial margins are calculated taking into account the most recent market
conditions (12 months minimum ). Additionally, CCPs are required to ensure
that the historical volatility captures a full range of market conditions, i n-
cluding peri ods of stress.

Benefits Takes into account the volatility under current and stressed market cond-

tions. The option leaves flexibility to CCPs to choose the best way to incor-
rate period of stressed market conditions.

Disadvantages

Margins calculated on the basis of relatively short time horizon are more
likely to evidence procyclical features. However the inclusion of stressed
market conditions should mitigate this risk.

Regul ator 6s

No specific regulatorés cost is exp

Compliance costs

Most CCPs do take into account a period of at least 12 monthsThe inclusion
of stressed market conditions might require additional research and model-
ling.

Indirect costs

N/A

Option 2 Initial margins are calculated taking into account a relatively long time p eri-
od, e.g. 10 years.
Benefits Setting margins in a conservative manner will help the CCP to maintain a

sufficient buffer in stressed period, thus avoiding continuous adjustments
via margins calls that can exacerbate a difficult market condition.

The longer the period under consideration, the most likely it will include

stress market conditions and if stress market conditions are considered in
the lookback period, the most conservative will be the determination of the
actual margins requirements. However, if the stressed conditions occurred
far in the past, their effects in the model might be of little significance and
not be weighted appropriately.

Disadvantages

Models might be too slow to reflect changes in market conditions. This could
lead to underestimated (respectively overestimated) margins when volatility
rises (respectively falls).

Regul at or 6s

No specific regulatorés cost is exp

Compliance costs

See detailedquantitative analysis below.

Indirect costs

The option does not leave flexibility to CCPs to choose the best way to incao-
porate periods of stressed market conditions. This could hamper innovation

as CCPs would rely on the required parameters only.

Higher levels of prescription would likely mean that the models used
converge ard hence would be more likely to fail simultaneously under
particular combinations of market conditions.

Lower trading activity : too high margins might disincentivise trading on

particular products, thus reducing the liquidity.

Option 3 Initial margins ar e calculated on the basis of both stable and stresed market
conditions, but both are equally weighted.
Benefits The approach would by construction reflect both recent and stressedmarket

conditions.
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It would also ensure that all CCPs use the same methodlogy, preventing a
competition on risk grounds.

Disadvantages

The option makes the implicit assumption that stressed market conditions
materialise as frequently as HfAnor m
distortion in the data: it would break correl ation properties relied upon in
margin models using historical distributions.

Regul at or &s

No specific regulatorés cost is exp

Compliance costs

CCPs do not curently apply such an approach so the models would need to
be reviewed. See detailedquantitative analysis below.

Indirect costs

The option does not leave flexibility to CCPs to choose the best way to inco
porate periods of stressed market conditions. This could hamper innovation
as CCPs would rely on the required parameters only. If all CCPs use the same
methodology, there could also be a risk that all margin adjustments occur at
the same time, which could disturb market stability .

This option would lead to significantly higher margins levels than option 1
(see quantitative analysis below).

Like with option 2, too high margins might disincentivise trading on partic u-
lar products, thus reducing the liquidity.

(c) What is the best approach to define the RTS as regard the appropriate liquidation
period: a prescriptive approach or criteria based a pproach?

Specific objective

A prescriptive approach sets a minimum fix standard,
similar for all European CCPs. This is particular important
so that to ensure that CCPs do not compete on risks and
lower the bar.

Option 1

Prescribe a minimum number of days for the liquidation
period.

How would achieving the objective allevi- | Such approach ensures transparency and a level playing
ate/eliminate the problem? field across CCR. It may be easier for competent authori-

ties to assess compliance with such standards.

Option 2

Adopt criteria to take in consideration by the CCP to de-
terminate the liquidation period.

How would achieving the objective allevi- | A criteria based approach is inherently flexible.
ate/eliminate the problem?

Which option is the preferred one? Ex- | A mixed approach is preferred. Liquidation period should

plain briefly.

be:
i at least 5 days for OTC derivatives prodicts;
i at least 2 days for other classes of financial products.

Those minimum should be increased by each CCP if ned-
ed, based on a criteriabased approach.For the determin a-
tion of the adequate liquidation period, the CCP shall be
responsible of defining the period for which the CCP is
exposed after a default taking into consideration the char-
acteristics of the financial instrument cleared, t he market
where is traded, and the period for the calculation and
collection of the margins.
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In addition, flexibility is introduced for OTC derivatives
with the same risk characteristics as listed derivatives.

Is the policy chosen within the sole re-
sponsibility of ESMA ? If not, what other
body is concerned / needs to be informed

or consulted?

The policy response chosen is the responsibility of ESMA
in consultation with other relevant Authorities (EBA) and
with the members of the ESCB.

Impacts of the prop

osed policies:

Option 1

Prescribe a minimum number of days for the liquidation period.

Benefits

Such approach promotes a high degree of level playing field in EU.It may be
easier for competent authorities to assess compliance with such standards.
Prescription may also promote greater comparability and transparency

across CCPsThis approach would allow the authorities to have a direct con-

trol of the level of margins that are requested by CCPs for each class of fina-

cial instrument.

Disadvantages

It mig ht discourage innovation, and cause CCPs to rely on the parameters
prescribed in the standards without trying to enhance their models.

Regul ator 6s

No specific regulatordés cost i s

sistent application of a prescriptive approach.

ax

Compliance costs

See detailquantitative analysis below.

Indirect costs

N/A

Option 2 Adopt criteria to take in consideration by the CCP to determinate the liquid a-
tion period.
Benefits A criteria based approach is inherently flexibl e setting a framework against

which a CCP6s investment c Wheicritesisalloor
the CCP to choose and manage their risk exposure in function of the market,
the products cleared, the clearing members, etc. This approach gives the
capacity to CCPs to react rapidly in case of evolution of its risk exposure and
ensure their robustness in keeping control of the risk exposure.

Disadvantages

Unlevel playing field.

Regul ator 6s

It may be more difficult, costly and efficient for a r egulator to assess compi-
ance with criteria based standards.

Compliance costs

The CCP needs resources to develop, monitor and adapt the margin frane-
work.

Indirect costs

Criteria based standards may not be applied in a consistent and transparent
manner across CCPs which may have an effect on the competitiveness of ¢
CCP (a cost to the CCP) or theon-going viability of the CCP (a cost to the
clearing members or to society).
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Quantitative i mpact assessment of the draft RTS on margins requirements

Margins held by CCPs are made up of two different components, initial margin and variation margin. The
draft RTS affect the calculations of initial margin, which depends on the risk profile of the trade and not
the variation margin, which relates to changes in the value of the positions. Increases in initial margin calls
due to new information on the risk profile will be applicable to both counterparties in the trade whilst
changes to variation margin due to changes in the value of the asset will cancel out acrosshe two ultimate
trading parties, with one party receiving a margin call and the other a margin pay -out.

Portfolio value Close out

A Default poini point IM covers change in
| -} — value after default until

close out

\/ ‘ —> Time
L VM covers change in value up
to (close to) the default point

Figure 1: Diagram of Initial and Variation Margin 22

The initial margin held by CCPs is intended to cover their exposure to changes in the value of assets from
the default of a clearing member to the closeout of their trades. The diagram below demonstrates the
exposure of the clearing house at different distances away from the price at time of default.

Clearing house exposure

Probability density function
of futures prices

Po-M Po Po+M P

Figure 2: Clearing House Exposure 23

22Source:Mur phy, David (2012) AThe systematic ri sduingof OTC derivatives
23 Py and Prare the initial and subsequent prices, respectively. M is the margin per contract.

Source: Knott, Raymond and Mill s, Al istair, Mar ket Infrastructure Di v
counterparty clearinghouse s: a revi ewdo Financi al Stability Review, December 2002
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Of the three proposals affecting margin requirements, the opinion from the industry, as analysed from their
responses to the CP, was that the proposal of the CP for lookback period would have the largest impact on
margin levels. This was verified both by data provided by market participants and by the following
calculations.

In order to measure the impact of the draft RTS on margins, we first estimate the impact of each of the
three standards separately (lookback period, confidence interval and liquidation period), before combining
their effect to derive an estimation of the overall costs.

(a) Lookback period

We will refer to the following options:

i Option 1: Initial margins are calculated taking into account the most recent market conditions (12
months minimum).
1 Option 2: Initial margins are calculated taking into account a relatively long time period, e.g. 10

years. This approach would be more likely to include stressed market conditions, although would not
necessarily weicht these conditions appropriately if they occurred long ago.

i Option 3: Initial margins are calculated on the basis of both stable and stress market conditions, but
both are equally weighted.

In order to compare the impact of the different options, we first calculated the annualised volatilities of a
sample of liquid Futures (equity index, bonds and energy Futures).

To illustrate those calculations, the following graphs show the volatility of a selection of instruments with
the 3 different options:
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DAX -- Volatility based on different options for the look-back period
Option 1: 12-month Rolling Volatility = Option 2: 10 years Rolling Volatility
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Bund -- Volatility based on different options for the look-back period
Option 1: 12-month Rolling Volatility ——— Option 2: 10 years Rolling Volatility
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Brent -- Volatility based on different options for the look-back period

Option 1: 12-month Rolling Volatility = Option 2: 10 years Rolling Volatility
—Option 3: "6m+6m" Volatility =~ «eeeees 6-month Rolling Volatility
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Option 2

As can be seen from those graphs, and similarly for all the other instruments studied, the volatility calcula t-
ed according to option 2 (10 year rolling volatility) is extremely slow in adjusting to current market cond i-
tions. If this can be seen as away to avoid pro-cyclicality, it has the drawbacks of overestimating (resp. un-
derestimating) the short term volatility under f@Anor mal

For example on 2 April 2009, the 6 -month volatility of the DAX was at its highest | evel at 55.5%, while the

10y ear volatility was | ess than half of it at 26. 7 %.
that time, with the 6 -month volatility of the DAX now close to 21%: however, the level of the 10-year volatil-

i ty h aasgeddahd iscnbw at 25%.

For this reason, option 2 was not adopted. However, ensuring that margins are not lower than those calcu-
lated on the basis ofa 10-year volatility ensures a minimum floor that can prevent procyclical changes. For
this reason, this is one of the options CCPs can implement to cater for limiting procyclical effects on mar-
gins.

Option 1 and Option 3

We now compare the impact of option 1 andoption 3 on the level of margins. For this analysis, we adopt a
simplified margin model where mar gins are derived directly from the volatility.

Each day, we calculate the relative difference between the margins as a result ofoption 3 versus option 1.
Eventually we calculate the average of those differences every day, as well as the 75th percentilef dhose

differences (so in 75% of the cases, the relative difference would be less than that number).

As an illustration , we show again the graphs for the DAX, Bund and Brent Futures:
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Marginsbased on 99% CI, as a percentage of the price
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Brent -- Average relative difference = 39.2% -- 75th percentile relative
difference = 49.8%
99% CI with Option 1 = g% CI with Option 3
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For the other instruments studied, the table below gives the average and 75th percentile relative difference in
margins as a result ofoption 3 compared to option 1:

Average 75th.|
relative percef‘“ €
difference in . relatlve. .

; difference in Period
margins ) )
between margins studied

. between
option 1 and option 1 and
i 0,
option 3 (%) option 3 (%)
DAX Futures 63.8 115 Since 1995
Euro Stoxx 50 Futures 75.4 134.3 Since 1998
FTSE 100 Futures 715 114.6 Since 1997
CAC Futures 62.1 107.1 Since 1997
MIB Futures 29.5 47.6 Since 2004
IBEX Futures 52.9 68.2 Since 1992
Bund Futures 39.7 56.6 Since 1992
Bobl Futures 315 49.6 Since 1992
Schatz Futures 33.4 50.7 Since 1997
Brent Futures 39.2 49.8 Since 1997

Table 9: Impact on margins of

option 3

( i m+6 mo) optioe rlg1@-snonth volatility)
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As can be seen fron the graphs, the difference between the two options is extremely volatile and highly
depends on market conditions. Therefore the data presented in the table should be interpreted with care.

From this table we estimated that the choice of option 3 versusoption 1 could lead to margins 30% to 0%
higher on average

One respondent estimated the impact of option 3 versusoption 1 to be currently 140% for one specific ene-
gy Futures contract. According to our calculations, the impact of option 3 versus option 1 for a similar Fu-
tures contract is 136% as of 24 August 2012. Both estimates are therefore consistent. However this impact is
valid at one point in time and cannot be used to derive the average or global impact ofoption 3. Indeed, the
current impact of 136-140% for this product is close to the maximum observed for the whole period.

The maximum impact of option 3 occurs during periodsof | ow and decreasing volatil
6 month periodd dominates t he coahe onpdctafrécennlowordlatilityiisst or i ¢
almost absent.

For example, in August 2005, the 6-month volatility of the FTSE 100was as | ow as 8. 5%.
stressed 6 month periodod from that day wamnthtvbla&ilitper i od
of 37 %. The result of the A6mM+6mMO approach is a vol at

term volatility.

The volatility calculated according to option 3 adequately reflects current market conditions when the vol a-
tility is rising, butit fails to adapt quickly enough when volatil
leading to margin levels which could highly overestimate the risks.

This is one of the reasons whyoption 3, which was the original choice of ESMA in the CP, was chaned to
option 1. Given current market practice, this option is unlikely to create any significant increase in margins,
so it was not included in the simulation of the global impact of the draft RTS on margins.

(b) Level of the Confidence Intervals (CI)

For the purpose of measuring the impact of the confidence interval on margins, we considered the two
following basic models:

i A model based on historical value at risk (VaR) over a one year rolling window?4;
1 A parametric VaR using a Gaussian distribution. The VaR is deducted from the volatility, and the
volatility is calculated over a one year rolling window.

The following graphs show the different margins that these models would return through time, with a 99%
and a 99.5% confidence intervaks.

24 The choice for the oneyear rolling window was motivated by the draft RTS on the lookback period which requires a minimum of one
year. However CCPs using historical VaR are likely touse larger setof data including stressed market periods to properly account for
tail events.

25 For the sake of simplicity, the set of instruments in this analysis is the same as the one used for the impact analysis of tle lookback
period. Even though the 99.5% requirement would apply to OTC derivatives only, the impact is unlikely to vary significantly and
should be used as an estimate.
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DAX -- Margins with different Confidence Intervals (Historical and Gaussian
VaR)

99% CI (Gaussian model with 12-month rolling volatility)

99.5% CI (Gaussian model with 12-month rolling volatility)
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