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[bookmark: _Toc280628648]Responding to this paper 
ESMA invites comments on all matters in the Consultation Paper and in particular on the specific questions in this reply form. Comments are most helpful if they:
· respond to the question stated;
· indicate the specific question to which the comment relates;
· contain a clear rationale; and
· describe any alternatives ESMA should consider.
ESMA will consider all comments received by 30 April 2026. 
Instructions
In order to facilitate analysis of responses to the Consultation Paper, respondents are requested to follow the below steps when preparing and submitting their response:
· Insert your responses to the questions in the Consultation Paper in this reply form. 
· Please do not remove tags of the type <ESMA_QUESTION_COLL_1>. Your response to each question has to be framed by the two tags corresponding to the question.
· If you do not wish to respond to a given question, please do not delete it but simply leave the text “TYPE YOUR TEXT HERE” between the tags.
· When you have drafted your responses, save the reply form according to the following convention: ESMA_COLL_nameofrespondent. 
For example, for a respondent named ABCD, the reply form would be saved with the following name: ESMA_COLL_ABCD.
· Upload the Word reply form containing your responses to ESMA’s website (pdf documents will not be considered except for annexes). All contributions should be submitted online at www.esma.europa.eu under the heading ‘Your input - Consultations’. 



Publication of responses
All contributions received will be published following the close of the consultation, unless you request otherwise. Please clearly and prominently indicate in your submission any part you do not wish to be publicly disclosed. A standard confidentiality statement in an email message will not be treated as a request for non-disclosure. A confidential response may be requested from us in accordance with ESMA’s rules on access to documents. We may consult you if we receive such a request. Any decision we make not to disclose the response is reviewable by ESMA’s Board of Appeal and the European Ombudsman.

Data protection
Information on data protection can be found at www.esma.europa.eu under the headings ‘Legal notice’ and heading ‘Data protection’..
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[bookmark: _Hlk124780170]Questions
Do you agree that the existing provision on concentration limits should apply to guarantees and as such Article 42 should be amended to provide legal clarity on this? 
<ESMA_QUESTION_COLL_1>
In my view, when it comes to questions 1 to 3, it is useful to try to ascertain the intent of the legislator in EMIR.
Concerning question 1, looking at article 46(3)(c) EMIR there is no doubt that concentration limits must apply to guarantees and, concerning the specific question of whether the existing provisions should apply to guarantees or whether a separate approach should be adopted, if we look again at article 46, it generally gives a similar framing to assets and guarantees —for example, in paragraph 1(c)— so, in my opinion, this would support the view that ESMA’s approach in the proposed Regulatory Technical Standards (RTS) —i.e., the application of the existing provision on concentration limits to guarantees— makes sense. Likewise, I agree with ESMA’s view that the existing approach gives CCPs flexibility to adapt concentration limits to specific risk levels and hence this model may be more responsive to future developments.
Regarding questions 2 and 3, article 42(3) of the RTS determines that CCPs are required to consider, not only all the criteria explicitly included therein, but also and more generally, all relevant criteria, even if these are not explicitly included. Hence, from that point of view, it may not be necessary to include the two new sections because both the level of collateralisation of guarantees and the underlying activity of the non-financial client are relevant criteria from a risk mitigation perspective. In any event, in my view, it is useful to clarify this explicitly in the RTS, so there are no doubts about the materiality of both criteria and consequently the need to take them into account.
However, there is a point in the consultation paper which is related to the scope of article 42(3) of the RTS that raises some questions. In this respect, the consultation paper seems to treat the new criteria to be added to the RTS asymmetrically in the sense that it refers to “the level of collateralisation of guarantees” as something that a CCP is required to consider (paragraph 14 of the consultation paper) but, in contrast with this, the consultation paper refers to “the underlying activity of the non-financial client.” as something that a CCP may voluntarily decide to take into consideration (paragraph 15 of the consultation paper). However, if we look at the text of the proposed RTS, CCPs would be required to consider both criteria. In my view, it would be important to clarify this and, notably, if the requirement to consider the underlying activity of the non-financial client is conditional, then, it would be useful to specify this in the RTS.
<ESMA_QUESTION_COLL_1>

Do you agree with the inclusion of the level of collateralisation of the guarantee as a criterion for the CCP to consider when establishing concentration limits?    
<ESMA_QUESTION_COLL_2>
Please see my joint answer to questions 1-3 in my answer to Q1 above
<ESMA_QUESTION_COLL_2>

Do  you agree with the inclusion of the new criteria (e) in paragraph 3 of Article 42, so that the CCP can consider the activity of the non-financial client when setting concentration limits?    
<ESMA_QUESTION_COLL_3>
Please see my joint answer to questions 1-3 in my answer to Q1 above
<ESMA_QUESTION_COLL_3>

Shall there be specific concentration limits established for guarantees provided by non-clearing members, given these exposures are not considered in the Stress Test?   
<ESMA_QUESTION_COLL_4>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_COLL_4>

Is ESMA’s understanding correct? Are there other essential features of the guarantees that should be highlighted?   
<ESMA_QUESTION_COLL_5>
Yes, in my view, ESMA’s understanding is correct. In the European Union (EU) chains of contracting in CCP clearing follow a principal-to-principal model and therefore there is no direct contractual link between the CCP and the client.[footnoteRef:2] However, in paragraph 20 of the consultation paper there is a passage that may not be fully accurate: “If the clearing member fails to meet its obligations (e.g. due to a client default), the CCP can draw on the guarantee.” In relation to this, it is important to highlight that the CCP can execute the guarantee only when there is a CM default linked to a default of a client who is the principal in the guarantee. Hence, the reference to “(e.g. due to a client default)” is not completely accurate because if a CM fails to meet its obligations due to other causes, this would not entitle the CCP to execute the guarantee. [2:  See e.g., Pablo Iglesias-Rodríguez, Regulation of CCPs and the Enforcement of Investor Rights, Conference on Intermediated Securities and Investor Rights, London School of Economics and Political Science, 24 March 2014, https://www.lse.ac.uk/law/Assets/Documents/law-and-financial-markets-project/rodriguez-regulation-of-ccps.pdf.] 

In my view, it is also important to distinguish between the contractual relationships in the CCP clearing contractual chain, on the one side, and the contractual relationships underlying the guarantee, on the other side. There is not a single definition and legal characterisation of guarantees and there are different interpretations on their nature. They may be deemed as unilateral legal transactions, or as bilateral contracts (e.g., between the guarantor and the creditor/beneficiary, such as a CCP), or as a series of bilateral contracts, or even as trilateral contracts.[footnoteRef:3] The specific characterisation of a guarantee largely depends on contract law, which is an area of the law that is not harmonised across the EU Member States, and the way in which a guarantee is construed and interpreted in a given jurisdiction may affect the enforceability of that guarantee. Hence the importance of setting some common conditions applicable to guarantees for which the applicant is a client of a CM, which relates to questions 6, 7, and 8. [3:  For example, in relation to Italy, see e.g., https://legacyshop.wki.it/documenti/00097790_est.pdf.] 

<ESMA_QUESTION_COLL_5>

Do you agree with the conditions proposed by ESMA? Please provide your views specifically for each condition (a), (b), (c) and (d).
<ESMA_QUESTION_COLL_6>
First, for reasons of clarity and consistency, there is a strong rationale for identifying the non-financial client in the guarantee and this is in line with the way guarantees are normally drafted. For similar reasons, ESMA may also wish to include a requirement whereby the guarantee must specify that the guarantor will cover all debts relating to specified transactions (e.g., those underlying CCP clearing involving a given client) and that the guarantee can be executed by the CCP only when the client’s default results in a CM’s default.

As regards the determination of the CCP as the beneficiary of the guarantee —as the default rule—, from a risk mitigation perspective this is a key feature because it is useful to avoid a scenario where the guarantee is deemed to be part of the estate of a defaulting CM, which would be detrimental to the CCP. 

On the issue of segregation, for the reasons indicated in the consultation paper (pp. 26-27), such as identification and portability, I agree that individual segregation would be a more sensible choice than omnibus segregation. A different question is whether the higher costs that this option would mean for CCPs may decrease their willingness to accept guarantees as collateral.
<ESMA_QUESTION_COLL_6>

In relation to condition (c), do you agree with ESMA proposal? If not, is it in your opinion legally and practically feasible that guarantees are posted to an omnibus account? 
<ESMA_QUESTION_COLL_7>
Please see my answer to Q6 above
<ESMA_QUESTION_COLL_7>

Is there any other condition you consider would be necessary in relation to the extension of the use of guarantees to guarantee non-financial clients? E.g. should it be mandated that CCPs have in place a mechanism to identify the default of a non-financial client? 
<ESMA_QUESTION_COLL_8>
When it comes to the requirement that CCPs have a mechanism in place to identify the default of a non-financial client, from the point of view of the management of CCPs’ risk exposures, there is a rationale for such a mechanism. However, in principle, as discussed in the consultation paper, the guarantee cannot be executed unless and until the default of the non-financial client results in a default of the CM. Therefore, the regular procedure would be that the CM notifies the CCP when, owing to a client default, it is unable to meet its obligations towards the CCP. In this respect, on the basis of the delegation of article 37 EMIR, CCPs have devised rules that specify, among other matters, whether and when CMs are required to notify CCPs of client defaults[footnoteRef:4] and this approach can be used in relation to non-financial clients who are principals in guarantees. In my opinion, it would not be proportional to require CCPs to set up a mechanism where CCPs on their own are required to identify a default of a non-financial client, not only due to the inherent difficulties of formalising such a mechanism —e.g., due to the information asymmetries between the CCP and the client as regards the latter’s situation—, but also because this mechanism would not be consistent with the EU’s preeminent principal-to-principal CCP clearing contractual model, where the client has a contractual relationship with the CM, not with the CCP. [4:  See e.g., Eurex Clearing, Default of a Client (2026), https://www.eurex.com/ec-en/services/risk-management/default-management-process/default-of-a-client.] 

<ESMA_QUESTION_COLL_8>

Do you agree with ESMA’s proposal to require that there are a credit rating and reliable financial data on the guarantor available for the CCP to use in its internal assessment?
<ESMA_QUESTION_COLL_9>
Article 46(3) EMIR requires that ESMA develops draft RTS that specify the relevant conditions under which guarantees may be accepted as collateral including credit quality requirements. Whilst there is no specification of the object of the credit quality requirement, if we look at methodologies used by credit rating agencies in the context of guarantees, the relevant credit rating for the purposes of assessing creditworthiness is the credit rating of the guarantor.[footnoteRef:5] Therefore, I fully agree with ESMA’s proposal to require the availability of credit ratings on the guarantor that can be used by the CCP. Indeed, imposing such a requirement is a way for ESMA to comply with the mandate set in article 46(3) EMIR. [5:  See e.g., S&P Global, General Criteria: Guarantee Criteria (21 October 2016), https://www.spglobal.com/ratings/jp/regulatory/article/-/view/sourceId/9779138.] 

However, there are two elements of the specific approach taken by ESMA in the proposed RTS that, in my view, require further consideration. These two elements relate to section 2a of annex 1 of the proposed RTS, which reads: “The assessment shall also include credit ratings or other publicly available financial information of the guarantor.”
My first concern is whether merely requiring the use of credit ratings in the assessment fulfils the requirement of article 46(3) EMIR which refers to credit quality. This would suggest that there needs to be an indication of a minimum credit quality, not just a requirement of reliance on or use of a credit rating. My second concern is whether the addition of the text “or other publicly available financial information of the guarantor” in the proposed RTS is an optimal choice because it seems to suggest that if there are no credit ratings available or even if the CCP does not wish to rely on credit ratings, then other types of public financial information would suffice for the purposes of assessment of credit risk. In my opinion, the use of publicly available financial information alone as an instrument to assess credit quality may be problematic because this is a term that is vague. More generally, keeping the current reference to publicly available financial information of the guarantor could lead to situations where information that is publicly available but of low quality is used as a substitute for a credit rating.
Hence, in my opinion, an alternative to the current proposed text could be one that makes specific reference to a minimum threshold of credit quality based on credit ratings and to public financial information as a complement rather than a substitute to credit ratings —and ideally defining what publicly available financial information means for the purposes of the RTS, with examples. For instance, a revised text could be something along the lines of: “The assessment shall also include credit ratings that show that the guarantor meets a minimum requirement of credit quality [and then specify this requirement according to what is deemed to be appropriate, for example a CQS 1 or 2]. In addition to credit ratings, the assessment may also include other publicly available financial information of the guarantor [and then give some examples of the type of publicly available financial information that could be used for the assessment]”
<ESMA_QUESTION_COLL_9>

Do you consider that the direct access of a public guarantor to real-time gross settlement systems such as T2 should be a requirement for public guarantors? Please provide evidence or reasoning to support your response.
<ESMA_QUESTION_COLL_10>
Please see my answer to Q11 below.
<ESMA_QUESTION_COLL_10>

Do you agree that public guarantees should be accompanied by a legal opinion confirming the effective representation of the guarantor, the validity of the guarantee and its enforceability?
<ESMA_QUESTION_COLL_11>
In my view, requiring a legal opinion may positively contribute to increasing legal certainty and especially to avoiding the acceptance of guarantees in relation to which there may be problems affecting their enforceability (e.g., waiting periods) the CCP may not be aware of. When it comes to the minimum elements of the legal opinion as defined in the proposed RTS, I believe these are very well identified because they cover the main aspects that may affect the effective creation or the validity of a guarantee, and many disputes on contracts with public authorities indeed relate to matters regarding lack of capacity or authority to enter into a contract or the legality and validity of the contract in the jurisdictions of execution, delivery, performance or governance of the contract. Consequently, from the point of view of a CCP’s due diligence, this seems to be the right approach. 
However, from a practical perspective, in my view, the requirement of the legal opinion may limit substantially the availability of public guarantees that CCPs could accept as collateral. For instance, there have been a number of cases where the authority or capacity of some public entities to enter into certain financial contracts has been challenged in court and, due to this, those producing legal opinions may be reluctant to make strong statements on the legal capacity or authority of a public guarantor to issue guarantees. In my view, this may be particularly the case with guarantees issued by regional governments or local authorities.
A potentially much more significant problem may be with points iii and iv of the elements of the legal opinion as proposed in the RTS, because, in my view, generally, legal advisors may be reluctant to issue a legal opinion in the terms referred to in these two clauses, and more specifically to attest that “the guarantee cannot be contested, revoked, or rendered non-binding after execution” and also that “the CCP’s rights under the guarantee and any related agreements can be judicially asserted and enforced without restrictions”. A court can render a public guarantee non-binding after execution and it may be difficult to predict whether and why it may do so, especially when there is not a large body of case law on a given matter, as is the case of public guarantees in the context of CCP clearing. If lawyers are unwilling to include in their legal opinions the statements indicated in the proposed RTS, this may affect the availability of legal opinions that comply with the proposed RTS, which, in turn, would limit the ability of CCPs to accept public guarantees as collateral. Alternatively, lawyers may issue legal opinions with the statements indicated in the proposed RTS but also include qualifications that may limit the scope of those legal opinions; this would raise the question of whether such qualifications may render legal opinions non-compliant with the proposed RTS. 
A way to foster predictability in the execution and liquidation of public guarantees by a CCP in a default scenario would be the creation of an ad hoc system of public guarantors, hosted at the EU level, specifically designed for CCP clearing purposes and with a membership mechanism whereby only certain authorised public guarantors complying with specific criteria, including access to T2, would be allowed to become members and act as guarantors.
<ESMA_QUESTION_COLL_11>

Do you agree that the conditions for commercial bank guarantees should explicitly foresee that the guarantor is a credit institution as defined in CRR?
<ESMA_QUESTION_COLL_12>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_COLL_12>

Do you agree that the possibility for CCP to accept uncollateralised bank guarantees should be specified in Section two of Annex I of RTS 153/2013?
<ESMA_QUESTION_COLL_13>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_COLL_13>

Do you agree with ESMA that the conditions applicable to commercial bank guarantees should also be applicable to public bank guarantees? Please specify in your answer whether any addition condition should be considered.
<ESMA_QUESTION_COLL_14>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_COLL_14>

Do you agree with the proposed way to address the lack of definition of “public bank”?  
<ESMA_QUESTION_COLL_15>
In my opinion, defining a public bank as a publicly owned bank may create some confusion, owing to various reasons.
The first reason is that the term publicly owned may be used to refer to an entity that is owned by the government or the state or to an entity that operates as a company limited by shares and is listed and traded in an organised trading facility such as a stock exchange. Indeed, very often publicly owned is used in reference to public listed companies and some dictionary definitions embrace this meaning.[footnoteRef:6]  [6:  See e.g., Publicly-Owned Company (Cambridge Business English Dictionary, 2026), https://dictionary.cambridge.org/dictionary/english/publicly-owned-company.] 

The second reason is that, even if we accept that a publicly owned bank means a bank owned by a public entity, then there is the risk that private banks that are participated by a public entity would be included in this definition and then there might be some confusion on whether these types of banks fall under paragraph 1 or paragraph 3 of section 2 of annex 1 of the proposed RTS.
There is also another element that may add some uncertainty, which is the framing of the reference to publicly owned banks, which is as follows: “A bank guarantee issued by a publicly owned bank not covered by paragraph 2 of this section […]”. Paragraph 2 of section 2 refers to central banks, and, hence, paragraph 3 of section 2 is referring to a bank guarantee issued by a publicly owned bank different from a central bank. However, not all central banks in the EU are publicly owned and there are some that are privately owned.[footnoteRef:7]  Therefore, whilst the proposed text of paragraph 3 is not incorrect, in my opinion it may raise some additional questions rather than clarifying matters. [7:  See e.g., Banca d’Italia, Shareholders (2026), https://www.bancaditalia.it/chi-siamo/funzioni-governance/partecipanti-capitale/index.html?com.dotmarketing.htmlpage.language=1.] 

Defining a public bank is a difficult task because what we may normally deem as a public bank depends on many factors that range from ownership to legal form, to mandate, and to remit, and these are not straightforward matters.
For the purposes of the proposed RTS and, in order to avoid the problems referred to above, a different approach could be used. Instead of the formula: “A bank guarantee issued by a publicly owned bank not covered by paragraph 2 of this section”, the proposed RTS could read as follows: “A bank guarantee issued by a bank owned by the state or a relevant public authority or a public entity, and not covered by paragraph 1 or paragraph 2 of this section”. This formula would be useful to clarify what publicly owned means, by referring to the main types of public ownership, which are ownership by the state, by a public authority or by a publicly owned entity, and it would also provide a clear distinction between public banks on the one side and commercial banks and central banks on the other side.
<ESMA_QUESTION_COLL_15>

Do you agree with the proposed change concerning the conditions under which debt instruments can be considered highly liquid, bearing minimal credit and market risk (and hence considered as eligible financial instruments for the purpose of CCP investment policy)?
<ESMA_QUESTION_COLL_16>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_COLL_16>

Do you agree with the proposed change concerning the highly secure arrangements for the deposit of financial instruments posted as margins or as default fund contributions?
<ESMA_QUESTION_COLL_17>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_COLL_17>
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