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[bookmark: _Toc280628648]Responding to this paper 
ESMA invites comments on all matters in the Consultation Paper and in particular on the specific questions in this reply form. Comments are most helpful if they:
· respond to the question stated;
· indicate the specific question to which the comment relates;
· contain a clear rationale; and
· describe any alternatives ESMA should consider.
ESMA will consider all comments received by 30 April 2026. 
Instructions
In order to facilitate analysis of responses to the Consultation Paper, respondents are requested to follow the below steps when preparing and submitting their response:
· Insert your responses to the questions in the Consultation Paper in this reply form. 
· Please do not remove tags of the type <ESMA_QUESTION_COLL_1>. Your response to each question has to be framed by the two tags corresponding to the question.
· If you do not wish to respond to a given question, please do not delete it but simply leave the text “TYPE YOUR TEXT HERE” between the tags.
· When you have drafted your responses, save the reply form according to the following convention: ESMA_COLL_nameofrespondent. 
For example, for a respondent named ABCD, the reply form would be saved with the following name: ESMA_COLL_ABCD.
· Upload the Word reply form containing your responses to ESMA’s website (pdf documents will not be considered except for annexes). All contributions should be submitted online at www.esma.europa.eu under the heading ‘Your input - Consultations’. 



Publication of responses
All contributions received will be published following the close of the consultation, unless you request otherwise. Please clearly and prominently indicate in your submission any part you do not wish to be publicly disclosed. A standard confidentiality statement in an email message will not be treated as a request for non-disclosure. A confidential response may be requested from us in accordance with ESMA’s rules on access to documents. We may consult you if we receive such a request. Any decision we make not to disclose the response is reviewable by ESMA’s Board of Appeal and the European Ombudsman.

Data protection
Information on data protection can be found at www.esma.europa.eu under the headings ‘Legal notice’ and heading ‘Data protection’..
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	Central Counterparty
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[bookmark: _Hlk124780170]Questions
Do you agree that the existing provision on concentration limits should apply to guarantees and as such Article 42 should be amended to provide legal clarity on this? 
<ESMA_QUESTION_COLL_1>
As both CCPs of Deutsche Börse Group (DBG), Eurex Clearing AG and European Commodity Clearing AG, will be subject to the new collateral and investment policy requirements as specified by ESMA, we are responding with a joint group statement. As such, DBG welcomes the opportunity to respond to ESMA’s consultation on draft RTS amending Commission Delegated Regulation (RTS) 153/2013 in relation to public guarantees, public bank guarantees and commercial bank guarantees as collateral and in relation to certain aspects of investment policy and highly secure arrangements for the deposit of financial instruments.
DBG believes that the use of guarantees can further promote and support clearing of commodity derivatives and is especially of relevance for energy market participants. It is, however, essential to implement a prudent and efficient risk management framework for guarantees to avoid additional risks that may hamper the use of guarantees for CCPs and their clients. We therefore agree with many of the proposals by ESMA, which overall amount to a well-balanced regulatory approach that ensures that guarantees can be used under a prudent framework. In particular, we welcome the clarification that a CCP may accept guarantees from financial clearing members for the collateralization of their non-financial clients. However, regarding the proposed requirement to post guarantees to segregated accounts, we call for more flexibility to utilize alternative operational ways that also achieve the aims and benefits attributed to segregated accounts, such as clear attribution and enforceability. 
Additionally, we urge ESMA to use this opportunity to amend RTS 153/2013 to explicitly clarify the eligibility of DLT‑based collateral. Both the CFTC in the United States and the ECB for the Eurosystem have already stated that, within their respective frameworks, DLT‑based collateral may be used provided it meets existing collateral requirements. While arguably EMIR requirements are technologically agnostic and therefore already allow the use of DLT-based financial instruments as collateral, if they fulfil the existing regulatory requirements, a clarification by ESMA in this regard would enhance legal certainty. Furthermore, ESMA should clarify in the RTS that MiCA instruments can fulfil the requirements for highly liquid collateral with minimum market and credit risk. If such measures are not taken by ESMA, the EU clearing ecosystem risks falling significantly behind global competitors. A comprehensive overview of recommended changes regarding the use of DLT-based collateral is attached to this consultation response.  
A further need for clarification arises from the legal ambiguity surrounding the acceptance of exchange‑traded funds (ETFs) as eligible collateral. CCPs see respective market demand considering the growth in assets under management, liquidity improvements, and general recognition of ETFs in the market. While ETFs can meet all conditions set out in RTS 153/2013 for qualifying as highly liquid financial instruments with minimal market and credit risk, the current drafting – which categorises eligible financial instruments into narrowly defined sub‑categories – effectively excludes ETFs from use as collateral. Explicitly allowing ETFs to be used as eligible collateral would provide tangible benefits: it would strengthen counterparties’ liquidity management during periods of market stress by expanding the range of eligible collateral, enhance the attractiveness of the EU clearing ecosystem, and support EU equity markets by increasing demand for ETFs in line with the objectives of the SIU. ESMA could facilitate this by introducing the following amendment into Annex 1 Section 1 first paragraph of RTS 153/2013: 
(…) highly liquid collateral in the form of financial instruments shall be financial instruments meeting the conditions provided for in point 1 of Annex II to this Regulation or transferable securities, exchange traded funds, and money-market instruments which meet each of the following conditions: (…)
Furthermore, we support ESMA’s proposal to include the EU, the Bank for International Settlements, and the International Monetary Fund as eligible issuers under CCP investment policies. However, we believe this is also an opportunity for ESMA to make broader improvements to the investment policy framework. For example, while CCPs are currently permitted to use derivatives to hedge foreign‑exchange risks, they remain prohibited from hedging interest‑rate risks – an asymmetry that does not reflect actual risk profiles. In addition, several existing requirements are not achieving their intended objectives in practice. A case in point is the 95% collateralization requirement for non‑central‑bank overnight deposits, which is designed to add protection but can instead force CCPs to withdraw and reinvest cash held at a central bank simply to meet the rule. We provide a more detailed overview of these issues in our response to question 16.
Finally, we would like to highlight that internationally active clearing banks would be interested in clearing their affiliate business in the EU, notably for Euro denominated products, provided that at least the same netting efficiencies currently available at non-EU CCPs can be realized. While third country CCPs recognized in the EU seem to be able to meet the market demand by clearing banks for affiliate netting, legal ambiguity in the EU framework does not allow clearing banks to realize such efficiencies at EU CCPs. In particular, existing Level 2 standards indicate a differentiation of clients, clearing members, and affiliates, whilst the EMIR Level 1 text does not explicitly define affiliate business. As a result, it has become the EU market standard to segregate affiliate business and treat them as client business instead of clearing member business as in other jurisdictions/ by non-EU CCPs. However, the legal ambiguity has proven to have a negative effect on EU competitiveness as netting effects and risk offsets for affiliate transactions cannot be realized by the interested clearing banks. As a result, clearing banks are disincentivized to clear their affiliate business at EU CCPs. To create a level playing field, ensure legal certainty and reassure clearing banks, EU CCPs, and their competent authorities in launching respective set-ups, ESMA should explicitly clarify that the treatment of affiliate assets and positions as proprietary assets and positions of the clearing member is an option that clearing banks can choose next to the traditional segregation. Ensuring an optionality would not only provide efficiencies but also risk management benefits: by allocating group risks to the proprietary accounts of the clearing member, the clients would be less exposed to the clearing member group’s risks. ESMA could therefore provide a respective clarification of the treatment of affiliate netting in the EMIR segregation Q&A to ensure legal guidance in the mid-term and update the currently revised RTS in the long-term for legal certainty. 
Regarding Q1, DBG welcomes the proposed draft on concentration limits providing legal clarity while ensuring room for flexibility. A CCP should have the discretion to apply different concentration limits for public guarantees, public bank guarantees, and commercial bank guarantees. Concentration levels may be set in absolute terms and/or in relative terms. Concentration limits shall also consider other types of eligible collateral provided to a CCP as well as regulatory requirements for a CCP to maintain a certain level of liquidity (e.g. cash quota). 
Concentration limits for guarantees shall not exceed the concentration limits set for bonds. Furthermore, concentration limits shall also consider close links between the issuer of a bond and the issuer of a guarantee.
<ESMA_QUESTION_COLL_1>

Do you agree with the inclusion of the level of collateralisation of the guarantee as a criterion for the CCP to consider when establishing concentration limits?    
<ESMA_QUESTION_COLL_2>
DBG agrees with including the level of collateralisation as one criterion for the CCP to consider the profile of a guarantee. As it can be assumed that higher collateralisation leads potentially to a lower risk profile it should be consequentially taken into account when setting concentration limits.
<ESMA_QUESTION_COLL_2>

Do you agree with the inclusion of the new criteria (e) in paragraph 3 of Article 42, so that the CCP can consider the activity of the non-financial client when setting concentration limits?    
<ESMA_QUESTION_COLL_3>
DBG believes that the use of guarantees can further promote and support clearing of commodity derivatives and is especially of relevance for energy market participants. Following the energy crisis in 2022 and respective emergency measures, there have been ongoing demands to extend the scope of guarantees especially from energy market participants. 
This is particularly relevant for their specific business as their access to liquid assets might be restricted in certain cases while at the same time the underlying activity and assets like hedging positions corresponding to their physical activities should be considered in setting respective concentration limits. Therefore, a respective criterion while applying concentration limits is welcomed.
<ESMA_QUESTION_COLL_3>

Shall there be specific concentration limits established for guarantees provided by non-clearing members, given these exposures are not considered in the Stress Test?   
<ESMA_QUESTION_COLL_4>
From a CCP risk‑management perspective, the introduction of specific concentration limits for guarantees issued by non‑clearing members is both warranted and beneficial for the robustness of the clearing ecosystem.
First, these exposures are currently not captured in the CCP’s Stress Test framework, which is designed to assess the resilience of the default waterfall under Cover‑2 assumptions. As highlighted in ESMA’s consultation paper, guarantees issued by clearing members are already incorporated into the stress‑testing methodology, but non‑clearing‑member guarantees are not. This creates an asymmetry in risk capture and may lead to pockets of unassessed credit concentration. 
Second, the absence of a quantitative limit may allow large exposures to accumulate vis‑à‑vis a single non‑clearing guarantor, especially in markets with a limited number of commercial banks or public entities offering guarantees. Without Stress Test integration, these concentrations could crystallise into material losses if a guarantor fails to perform, potentially undermining the default waterfall’s integrity.
Third, establishing specific limits enhances risk sensitivity and proportionality. This consultation acknowledges that concentration limits contribute meaningfully to reducing CCP credit‑risk concentration while maintaining flexibility for CCPs to calibrate limits based on the risk profile of the underlying activity. Creating a dedicated limit for non‑clearing‑member guarantees aligns with this principle by ensuring these exposures do not exceed a prudent share of total collateral. 
Additionally, a specific limit would improve the consistency and comparability of risk management across CCPs. Given that guarantees from non‑clearing entities may vary widely in legal enforceability, collateralisation structure, and credit quality, a harmonised regulatory baseline would prevent regulatory arbitrage and maintain a level playing field. 
Finally, imposing such limits contributes to avoiding wrong‑way and contagion risks. Where a guarantor is not a clearing member, the CCP has less historical information and fewer direct supervisory touchpoints; therefore, prudential constraints on how much exposure can accumulate toward such an entity serve as an important compensatory control.
In summary, the combination of (i) missing Stress Test incorporation, (ii) potential for unmonitored concentration build‑up, and (iii) the heterogeneous nature of non‑clearing‑member guarantors supports introducing specific concentration limits as a prudent, proportionate, and stability‑enhancing measure.
<ESMA_QUESTION_COLL_4>

Is ESMA’s understanding correct? Are there other essential features of the guarantees that should be highlighted?   
<ESMA_QUESTION_COLL_5>
DBG welcomes the clarification under Sec. 18 and 19 of the Consultation Paper clarifying that a CCP may also accept commercial bank guarantees, public bank guarantees and public guarantees from financial clearing members for the collateralization of non-financial clients of such clearing members to whom a CCP has no direct initial and ongoing exposure. As this has been the intention of adapting Art. 46 EMIR this clarification provides much needed regulatory certainty. For the sake of regulatory and legal certainty we would also like to suggest that a corresponding clarification be included in the RTS (e.g. as a new Recital (3)).
Furthermore, in our view, “ESMA’s understanding of the functioning of bank guarantees for which the principal is a client of a clearing member” as expressed under Sec. 20 of the Consultation Paper is not fully correct. Firstly, we would like to point out that the statement that “the CCP has only a contractual relationship with the clearing member (not with the client)” is often true, but not universally so. Whilst this is true for standard derivative clearing models, in the spot market at ECC, for example, a direct contractual relationship is established with the client.
Secondly, we see no (regulatory) reasons for limiting the security purpose of the guarantee to the default of the clearing member vis-à-vis the CCP (“In case of a client default alone, […], the guarantee should not be executed by the CCP unless the default of the client causes the clearing member to default on its obligations to the CCP”). At the same time, however, such a restriction would significantly devalue guarantees as collateral, as the key factor in the market’s acceptance of guarantees as collateral is that, in the event of a client default, the clearing member can also satisfy its claims from that collateral. Otherwise, the clearing member cannot offset the value of the guarantee against client’s collateral. Therefore, clients would have to provide separate collateral for their relationship with the clearing member in addition to the guarantee and the whole arrangement would make no economic sense for the clients.
Moreover, the client’s default vis-à-vis the clearing member is (indirectly) provided for as a security purpose under Sec. 23 of the Consultation Paper and Annex I, Sec. 2 para. 1 lit. (ab), Sec. 2 para. 3 lit. (c) as well as Annex I Sec. 2a para. 1 lit. (ab) DelReg 153/2013 of the draft RTS, via the indirect route of a “transfer clause” in favour of the clearing member. We see no advantage in taking this indirect route via such a “transfer clause”; on the contrary, it would add additional legal complexity. It should also be possible to execute the guarantee - without the transfer of the beneficiary - in the event of a default by the client (who is the principal). Thereby, it must merely be ensured that the clearing member can only be satisfied from the guarantee if he has fully settled the CCP’s relevant claims in respect of the client. However, this can be achieved in various ways (other than via a “transfer of the beneficiary from the CCP to the clearing member”) that have already been successfully implemented internationally and within Europe (e.g. enforcement only by the CCP (“pass-through”), or enforcement by the clearing member only upon presentation of the original signed cover sheet of the guarantee (“second beneficiary”) etc.). In this regard, the RTS should be designed in a principle-based manner and should not prescribe one specific implementation method.
We therefore recommend amending the wording of Annex I Sec. 2 para. 1 lit. (ab) DelReg 153/2013 of the draft RTS to:
“commercial bank guarantees issued to guarantee a non-financial client, shall ensure that the clearing member can only be satisfied from the guarantee if he has fully settled the CCP’s relevant claims in respect of that client;”
We further recommend amending the wording of Annex I Sec. 2 para. 3 lit. (c) as well as Annex I Sec. 2a para. 1 lit. (ab) DelReg 153/2013 of the draft RTS accordingly to:
“public guarantees issued to guarantee a non-financial client shall ensure that the clearing member can only be satisfied from the guarantee if he has fully settled the CCP’s relevant claims in respect of that client;”

<ESMA_QUESTION_COLL_5>

Do you agree with the conditions proposed by ESMA? Please provide your views specifically for each condition (a), (b), (c) and (d).
<ESMA_QUESTION_COLL_6>

a) The guarantee must be issued to guarantee a non-financial client, clearly identifying this client; 

From a CCP risk management perspective, ECAG and ECC support this requirement. Clear identification of the nonfinancial client who is the principal under the guarantee is essential to maintain the integrity, traceability, and legal enforceability of the collateral framework. In addition, it reduces operational risk and enhances transparency across the clearing chain. For these reasons, DBG strongly endorse condition (a) as a necessary and proportionate safeguard.

b) The beneficiary of the guarantee should be the CCP. The guarantee may provide, under conditions to be defined by the CCP, the possibility of transfer of the beneficiary from the CCP to the clearing member of the client. This transfer clause can provide certain flexibility to the CCP and the clearing member and might be necessary when the client exits the market or the clearing member wants to assume direct control of the guarantee;

We have already commented on this in detail above in our response to question 5. As already stated there, we see no reason for this restriction, but rather significant disadvantages. Accordingly, we have made specific proposals above for an amended wording of Annex I, Sec. 2 para. 1 lit. (ab), Sec. 2 para. 3 lit. (c) as well as Annex I Sec. 2a para. 1 lit. (ab) DelReg 153/2013 of the draft RTS.

c) The guarantee must be posted to an individually segregated account at the name of the non-financial client who is the principal in the guarantee. This would allow to clearly link the guarantee to the positions of the client. This individually segregated account would also allow to identify the collateral of the client in case the clearing member defaults and the positions of its clients have to be transferred to another clearing member.

The draft RTS introduces a requirement for guarantees to be posted in segregated accounts, with a clear and unambiguous link to the corresponding covered portfolio. It can be assumed that this measure could materially increase both cost and operational complexity for market participants. 

At the same time, segregated account structures contribute to enhanced transparency, facilitate the clear attribution of collateral, and support robust risk‑management processes. These aspects are relevant for ensuring the integrity of the guarantee framework, especially in situations requiring accurate client‑level identification.

DBG considers it important to reflect both dimensions: the potential operational and financial burden on clients, and the benefits for clarity, control, and risk mitigation. A neutral and balanced assessment would therefore acknowledge that while the segregation requirement may impose significant practical challenges, it also provides structural advantages that support the soundness and enforceability of the collateral framework. 

It should be at the discretion of a CCP if the aims and benefits of segregated accounts such as clear attribution or enforceability can be ensured in alternative operational ways or if segregated accounts are a pre-condition.

d) The guarantee should not be issued by an entity that is part of the same group as the non-financial clearing member or the non-financial client covered by the guarantee; nor, the clearing member of the non-financial client covered by the guarantee.

DBG supports this requirement and adds that since wrong-way risks shall be avoided at any time, bank guarantees issued by a clearing member shall not be permissible for that clearing member’s initial margin requirements or that of an affiliate. In addition to that, in order to avoid contagion effects in times of market stress, a CCP may reject guarantees for non-financial clearing members (or non-financial clients of a clearing member) from guarantors that already act as a (financial) clearing member for this CCP.
 
<ESMA_QUESTION_COLL_6>

In relation to condition (c), do you agree with ESMA proposal? If not, is it in your opinion legally and practically feasible that guarantees are posted to an omnibus account? 
<ESMA_QUESTION_COLL_7>
DBG principally agrees that individually segregated collateral accounts ensure that the guarantee only covers the risk exposure of the client and does not cover risk exposures of other clients portability in a clearing member default scenario. There may be solutions for omnibus accounts that allow the allocation of risk exposures of individual clients to a sub-set of collateral (i.e. guarantees) within the account. These solutions, however, are not in place today and need to be developed, implemented, tested and additionally monitored. And these new solutions also come with additional costs.
<ESMA_QUESTION_COLL_7>

Is there any other condition you consider would be necessary in relation to the extension of the use of guarantees to guarantee non-financial clients? E.g. should it be mandated that CCPs have in place a mechanism to identify the default of a non-financial client? 
<ESMA_QUESTION_COLL_8>
DBG does not support mandating CCPs to implement an internal mechanism to identify the default of a non-financial client.
The responsibility for monitoring and identifying a client default lies with the clearing member, who is the direct counterparty of the CCP and contractually responsible for all obligations arising from its clients’ positions. ESMA acknowledges that guarantees are issued for non-financial clients of clearing members, meaning that the CCP has no direct relationship with these clients and therefore no operational visibility into their creditworthiness, payment behaviour, or internal risk triggers. 
Introducing a CCP level detection mechanism would create a duplication of control processes and operational inefficiencies as well as unnecessary complexity, as CCPs lack access to the necessary real time information streams that clearing members already maintain.
Moreover, the CCP’s risk exposure materialises only if a client default leads to the clearing member defaulting towards the CCP, a relationship reaffirmed in ESMA’s explanations of the guarantee structure. For these reasons, mandating CCPs to detect client defaults would be disproportionate, inefficient, and misaligned with the established clearing architecture. The existing model - where clearing members remain fully responsible for identifying and notifying CCPs of client defaults -should be preserved.
<ESMA_QUESTION_COLL_8>

Do you agree with ESMA’s proposal to require that there are a credit rating and reliable financial data on the guarantor available for the CCP to use in its internal assessment?
<ESMA_QUESTION_COLL_9>
From a CCP risk management perspective, DBG agrees with ESMA’s proposal. Access to credit ratings and reliable, up to date financial data is essential to ensuring that CCPs can properly assess the creditworthiness and default risk of public guarantors — particularly relevant in the context of guarantees that are not backed by cash. This requirement is also fully consistent with the operating reality as the heterogeneity of guarantor types and especially public entities introduce material credit, liquidity, and legal risks that CCPs must be able to quantify and monitor. 
DBG supports a minimum credit rating threshold and emphasises that the availability of financial data is indispensable, especially for public guarantors below the central government level, where transparency is significantly lower. DBG notes that many regional or local public authorities do not publish annual financial statements and often lack external and independent credit ratings, which makes consistent credit assessment impossible without regulatory requirements. 
In addition, the temporary 2022 emergency regime had only limited practical effect precisely because of these information and credit risk gaps. For the regime to function in ongoing operations, the RTS must ensure that eligible public guarantors provide an external credit rating, sufficient financial disclosures and evidence that they meet the CCP’s internal risk management criteria, including wrong-way risk and concentration risk controls.
For these reasons, DBG strongly support ESMA’s proposal. Reliable credit information is necessary both for initial validation and ongoing monitoring of guarantor quality. In the absence of such transparency, CCPs would face unquantifiable risk, especially where guarantees are intended to cover exposures of non-financial clients, and where liquidity risks can be magnified by delayed or legally complex execution processes.
<ESMA_QUESTION_COLL_9>

Do you consider that the direct access of a public guarantor to real-time gross settlement systems such as T2 should be a requirement for public guarantors? Please provide evidence or reasoning to support your response.
<ESMA_QUESTION_COLL_10>
From a CCP risk management and liquidity protection perspective, direct access to a real-time gross settlement (RTGS) system such as T2 is highly desirable and should be an absolute requirement. 
Only a direct RTGS access avoids settlement and liquidity timing risks when a CCP must rapidly enforce a guarantee in a default scenario. Alternatives like routing through a separate payment agent would introduce operational complexity and potential delays and substantially increase risks since payment agents may default. DBG can confirm that the lack of the RTGS access is one of the key liquidity risks associated with public guarantees. A fast, final, irrevocable payment mechanism is essential for resilience of CCPs and the whole clearing system.
<ESMA_QUESTION_COLL_10>

Do you agree that public guarantees should be accompanied by a legal opinion confirming the effective representation of the guarantor, the validity of the guarantee and its enforceability?
<ESMA_QUESTION_COLL_11>
DBG supports ESMA’s proposal that public guarantees should be accompanied by an independent legal opinion confirming the effective representation of the guarantor, the validity of the guarantee, and its enforceability.
Public guarantees differ fundamentally from commercial bank guarantees in terms of their legal basis, standardisation, and operational execution. Public guarantors are subject to heterogeneous public‑law frameworks, frequently lack uniform contractual practices, and often operate under statutory or administrative constraints that make the assessment of their legal capacity and authority significantly more complex. These structural features create substantial uncertainty for CCPs when determining whether a public entity has acted within its statutory mandate and whether all necessary approvals have been obtained.
Moreover, the absence of standardised instruments means that CCPs would be required to undertake continuous and resource‑intensive legal verification across multiple jurisdictions if no formal opinion were provided. This is particularly relevant given the ultra vires concerns that arise with public bodies, where actions taken outside the legally assigned remit may be void or unenforceable. A legal opinion is therefore essential to ensure that the guarantee constitutes a valid, binding obligation and that the chosen law and jurisdiction are recognised under the governing legal framework of both the guarantor and any involved payment agent.
Enforceability is equally critical in the context of CCP risk management. Public guarantors frequently lack direct access to real‑time gross settlement systems, which necessitates the involvement of payment agents and, in turn, increases operational and legal complexity. Ensuring that the CCP can assert and realise its rights without restrictions, waiting periods, or special authorisations is indispensable, particularly during default management where delayed settlement could undermine the CCP’s ability to manage liquidity and market risk. A legal opinion confirming that the guarantee is enforceable on first demand, and that it cannot be contested or revoked, provides the level of legal certainty required for the CCP to rely on such collateral.
For these reasons, DBG considers the requirement for an independent legal opinion to be both necessary and proportionate. It strengthens legal certainty, supports prudent risk management, and ensures that public guarantees can be used in practice without introducing additional legal or operational vulnerabilities into the CCP’s collateral framework.
<ESMA_QUESTION_COLL_11>

Do you agree that the conditions for commercial bank guarantees should explicitly foresee that the guarantor is a credit institution as defined in CRR?
<ESMA_QUESTION_COLL_12>
Requiring that bank guarantees be issued exclusively by credit institutions regulated under the Capital Requirements Regulation (CRR) provides several structural and risk management benefits for the whole clearing system as it strengthens legal certainty, credit quality assurance, operational reliability, and the overall robustness of the collateral framework.
Limiting eligible guarantors to CRR regulated credit institutions establishes clear legal certainty regarding the nature of the guarantor as it removes ambiguity about what entities are eligible, ensuring that the CCP relies only on institutions subject to harmonised prudential requirements and supervisory scrutiny. In addition, CRR regulated institutions are subject to stringent capital, liquidity, and risk management requirements. This regulatory regime ensures that such guarantors maintain robust capitalisation, governance, and liquidity positions, thereby lowering the probability that the guarantor itself becomes a source of systemic risk. Moreover, CRR regulation contributes to operational reliability in default scenarios. CCPs depend on guarantees that can be executed within the liquidation period without regulatory or procedural impediments. CRR oversight promotes standardisation in banks’ operational processes, including timely payment execution and integration into real-time gross settlement systems. The restriction of the pool of guarantors to CRR regulated credit institutions reduces the legal and administrative risks that arise from entities operating outside harmonised EU banking regulation.
<ESMA_QUESTION_COLL_12>

Do you agree that the possibility for CCP to accept uncollateralised bank guarantees should be specified in Section two of Annex I of RTS 153/2013?
<ESMA_QUESTION_COLL_13>
Yes, DBG agrees that the possibility for CCP to accept uncollateralised bank guarantees should be specified in Section two of Annex I of RTS 153/2013.
<ESMA_QUESTION_COLL_13>

Do you agree with ESMA that the conditions applicable to commercial bank guarantees should also be applicable to public bank guarantees? Please specify in your answer whether any addition condition should be considered.
<ESMA_QUESTION_COLL_14>
DBG broadly agrees with ESMA that, as a starting point, the conditions applicable to commercial bank guarantees should also apply to public bank guarantees, in order to ensure a consistent and risk‑sensitive framework for CCPs.
At the same time, DBG considers it important to recognise that public banks may differ materially from commercial banks in terms of their legal basis, scope of permitted activities and governance structures. These specificities can give rise to distinct legal, credit and liquidity risk considerations, which should be appropriately reflected in the applicable conditions.
In this context, DBG supports the introduction of additional, targeted conditions for public bank guarantees where necessary, in particular with regard to:
the legal enforceability of the guarantee under applicable public law frameworks,
the reliability and timeliness of payment in a default scenario, and
the availability of robust financial information enabling the CCP to perform an effective ongoing risk assessment.
A calibrated approach that combines a common baseline of requirements with the possibility to address public‑bank‑specific risks would best support CCP resilience while allowing public bank guarantees to remain a viable collateral option where their risk profile can be appropriately managed
<ESMA_QUESTION_COLL_14>

Do you agree with the proposed way to address the lack of definition of “public bank”?  
<ESMA_QUESTION_COLL_15>
DBG broadly agrees with ESMA’s proposed approach to address the current lack of a definition of “public bank” in EMIR, and acknowledges the need for greater legal clarity and harmonisation across CCPs and Member States. From DBG’s perspective, it is important that any definition of “public bank” is sufficiently clear, objective, and operationally workable, while at the same time reflecting the diversity of public banking institutions across jurisdictions. In particular, the definition should take into account the specific legal basis, ownership structure, and scope of permitted activities of public banks, as these elements may materially affect their risk profile and the enforceability of guarantees. 
DBG supports an approach that anchors the definition in clear legal and institutional criteria, rather than relying solely on naming conventions or national classifications. At the same time, CCPs should retain the ability to assess, within their internal risk frameworks, whether a specific institution classified as a public bank meets the requirements for accepting its guarantees as collateral.
<ESMA_QUESTION_COLL_15>

Do you agree with the proposed change concerning the conditions under which debt instruments can be considered highly liquid, bearing minimal credit and market risk (and hence considered as eligible financial instruments for the purpose of CCP investment policy)?
<ESMA_QUESTION_COLL_16>
We agree with ESMA’s proposal to include the EU, the Bank for International Settlements, and the International Monetary Fund as eligible issuers under CCP investment policies. The EU in particular has become one of the biggest issuers and EU debt instruments have become well established and highly trusted. The omission of the EU as eligible issuer in the RTS is a clear indication that the current CCP investment policy rules are outdated. This omission is not surprising, as the EU has only recently started issuing large-scale joint debt in the context of the COVID 19 pandemic. However, it is not the only area of the investment policy requirements that ESMA should revise. In order to remove unintended incentives from the current RTS and to reflect evolving market conditions while maintaining the same prudent regulatory coverage of CCPs’ investment policies, we also recommend the following amendments:
1) Include derivative contracts to hedge interest rate risk
Derivative contracts are only considered permissible financial investments if they are used to hedge the portfolio of a defaulted clearing member or to hedge currency risk. CCPs are excluded from the use of derivatives to hedge interest rate risk, despite CCPs facing comparable exposure to both interest rate and currency risks. Accordingly, an inclusion of derivative contracts used for hedging both currency and interest rate risks in paragraph 2 Annex II as highly liquid financial investments would significantly improve a CCP’s liquidity and secured investment management processes. 
2) Increasing flexibility regarding time-to-maturity
Point 1(c) of Annex II, which limits the average time-to-maturity of a CCP’s portfolio to two years, warrants review. Given the current limitation to highly liquid financial instruments the CCP can invest in according to Annex II of RTS 153/2013, and that the CCP has the possibility to mobilize the securities anytime, if needed, the requirement is too restrictive. This requirement forces CCPs into frequent replacement of expiring positions, despite a limited selection of eligible instruments, creating both operational challenges and potential risks. Extending the required average maturity from two to five years would enable CCPs to establish a more robust and stable investment strategy. At the same time, the already outlined inclusion of interest rate derivatives would enable robust hedging for any longer dated investments.  
3) Removing unintended incentives from Art. 45 (2) regarding cash deposits
In its current form, Art. 45(2) of the RTS 153/2013 has the unintended consequence of pushing CCPs to withdraw cash from their central bank deposits in order to fund collateralized cash deposits at non-central bank institutions. The resulting practice undermines the article's intent to maximize the security of a CCP’s cash deposits and instead leads CCPs to reduce their holdings in central banks, the most secure depositories. 
According to Art. 47(4) EMIR, CCPs can maintain their cash deposits either at central banks or, alternatively, under other “highly secure arrangements” specified in Art. 45 RTS 153/2013. Art. 45(2), in turn, requires a CCP to have 95% of overnight cash held with institutions other than central banks to be collateralized. However, CCPs inevitably must accept unsecured investments as part of their usual operations. For instance, a CCP may not be able to securely invest funds stemming from late settlement or a late margin call if the respective repo market is no longer available and the CCP has no access to the respective central bank. As a result, to stay within the 95% collateralization rate for non-central bank overnight deposits, a CCP may be forced to withdraw funds from the central bank to invest these in another active repo market in order to counterbalance the unsecured investments. Consequently, instead of enhancing security, Art. 45(2) may lead to CCPs to shift funds from the most secure form of deposits – central bank deposits – to other deposit types.  
The unintended incentives under the current requirements may also be demonstrated based on a hypothetical scenario: Under the current requirement, a CCP may choose to have zero funds deposited at a central bank. In this case, 95% of the CCPs total cash would have to be collateralized while 5% of the CCPs total cash could be deposited unsecured with a commercial bank. Such a CCP would have little incentive to deposit any funds at a central bank since the more cash the CCP would deposit at the central bank, the more it would need to collateralize its non-central bank deposits. If the same CCP deposited 50% of its cash at a central bank, it could now only deposit 2.5% of its total cash unsecured with a commercial bank.  
These unintended incentives could be easily resolved by requiring CCPs to either collateralize or hold at a central bank 95% of their total cash deposits. A respective amendment of the regulatory requirement would maintain the same degree of security as is currently in place – i.e. at most a CCP could deposit 5% of its total cash unsecured at a commercial bank – while not leading CCPs to withdraw central bank deposits in order to counterbalance unsecured investments.
4) Adding state bodies other than central banks as entities falling under highly secured arrangements for the deposit of financial instruments and cash
	
Currently, CCPs may only deposit financial instruments and cash with central banks or with credit institutions that meet the criteria of Art. 44(1) (for financial instruments) or Art. 45(1)(b) (for cash). CCPs cannot make deposits with EU member states’ bodies performing similar functions as central banks as further defined in Art. 1(4)(a) EMIR, even though such bodies are arguably highly secure. Adding such entities under Art. 44(1) and Art. 45(1)(b) respectively, would increase the flexibility for CCPs’ deposits while maintaining the high security standards for such deposits. Finally, the exposure created by such deposits equals the exposure of investing into the debt of the respective state, e.g. buying a government bond, as in essence, the deposit creates exposure to the state. Hence, such deposits should be considered as equivalent to an arrangement that ensures the collateralisation of the cash for the purpose of the calculation outlined in Art. 45(2).
5) Clarification regarding short dated financial instruments and covered bonds
The current regime is ambiguous regarding a CCP’s ability to invest in short dated financial instruments, such as commercial papers, and covered bonds. Given the typically low market risk and, depending on the issuer, low credit risk of these instruments, ESMA should clarify in the RTS or through a Q&A that they can qualify as highly liquid financial instruments under the criteria outlined in Annex II (in case all of the existing criteria are fulfilled). Specifically, short-term debt instruments such as commercial papers would enable CCPs to more easily manage the average maturity of their portfolios in compliance with Annex II, point 1(c), thereby directly supporting the regulatory objectives related to investment security.
6) Removing ‘types of financial instruments’ from the scope of concentration limits
Under Art. 45(2) of RTS 153/2013, CCPs must set concentration limits based on factors such as individual issuers, instruments and types of financial instruments. While concentration limits support diversification, applying them to “types of financial instruments” is of limited relevance for CCPs. CCPs are restricted to investing primarily in high‑quality debt securities subject to strict eligibility criteria set out in Annex II of the RTS. Such investments can only be further categorised into repos or direct holdings. Derivatives are permitted solely for hedging purposes and are therefore inherently linked to, and limited by, the underlying risks. As a result, it remains unclear how CCPs should meaningfully distinguish between different types of financial instruments. In practice, this requirement has led to largely formalistic outcomes without materially enhancing the protection of CCP investments. Removing Art. 45(2)(b) would therefore be appropriate, as the remaining provisions already ensure adequate diversification and concentration control of CCP investments.
7) Clarification regarding time-to-maturity of individual financial instruments 
ESMA should clarify that minimal market and credit risk is achievable through appropriate risk mitigation measures. Currently, regulatory intervention prevents CCPs from investing in longer-dated financial instruments, based on the argument that these instruments inherently fail to meet minimal risk criteria. While it is true that longer-dated instruments carry their own market and credit risks, these risks can be effectively managed. For instance, as outlined above, for direct investments credit risk can be mitigated through hedging with interest rate derivatives. For longer dated repurchase agreements haircut models can be applied. As noted above, CCPs should be permitted to use such derivatives for hedging these risks. Furthermore, limiting investments to high-quality credit instruments can also address credit risk associated with longer-dated maturities.  
<ESMA_QUESTION_COLL_16>

Do you agree with the proposed change concerning the highly secure arrangements for the deposit of financial instruments posted as margins or as default fund contributions?
<ESMA_QUESTION_COLL_17>
DBG welcomes the suggested changes to include the Union Registry in Art. 44(1) of the RTS in order to enable CCPs to accept emission allowances as collateral where emission allowances are the underlying of a derivative contract or the financial instrument that originates the CCP-exposure.
<ESMA_QUESTION_COLL_17>
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