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[bookmark: _Toc280628648]Responding to this paper 
ESMA invites comments on all matters in the Consultation Paper and in particular on the specific questions in this reply form. Comments are most helpful if they:
· respond to the question stated;
· indicate the specific question to which the comment relates;
· contain a clear rationale; and
· describe any alternatives ESMA should consider.
ESMA will consider all comments received by 30 April 2026. 
Instructions
In order to facilitate analysis of responses to the Consultation Paper, respondents are requested to follow the below steps when preparing and submitting their response:
· Insert your responses to the questions in the Consultation Paper in this reply form. 
· Please do not remove tags of the type <ESMA_QUESTION_COLL_1>. Your response to each question has to be framed by the two tags corresponding to the question.
· If you do not wish to respond to a given question, please do not delete it but simply leave the text “TYPE YOUR TEXT HERE” between the tags.
· When you have drafted your responses, save the reply form according to the following convention: ESMA_COLL_nameofrespondent. 
For example, for a respondent named ABCD, the reply form would be saved with the following name: ESMA_COLL_ABCD.
· Upload the Word reply form containing your responses to ESMA’s website (pdf documents will not be considered except for annexes). All contributions should be submitted online at www.esma.europa.eu under the heading ‘Your input - Consultations’. 



Publication of responses
All contributions received will be published following the close of the consultation, unless you request otherwise. Please clearly and prominently indicate in your submission any part you do not wish to be publicly disclosed. A standard confidentiality statement in an email message will not be treated as a request for non-disclosure. A confidential response may be requested from us in accordance with ESMA’s rules on access to documents. We may consult you if we receive such a request. Any decision we make not to disclose the response is reviewable by ESMA’s Board of Appeal and the European Ombudsman.

Data protection
Information on data protection can be found at www.esma.europa.eu under the headings ‘Legal notice’ and heading ‘Data protection’..
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[bookmark: _Hlk124776172]General information about respondent
	Name of the company / organisation
	 EDF TRADING
	Activity
	Non-financial counterparty

	Are you representing an association?
	☒
	Country/Region
	UK


[bookmark: _Hlk124780170]Questions
Do you agree that the existing provision on concentration limits should apply to guarantees and as such Article 42 should be amended to provide legal clarity on this? 
<ESMA_QUESTION_COLL_1>
 Introduction: Provided  the relevant conditions set out in the final RTS  are not too restrictive to be useful in practice, it will broaden the range of eligible collateral available to Non-Financial Counterparties (NFC), enabling them to diversify their collateral choices and manage their liquidity risk more effectively and efficiently ,. This will help firms better navigate stressed markets scenarios, which can be particularly cash-intensive due to volatile margin call requirements.
It is also important to note that for commercial NFCs, Initial Margin (IM) and Variation Margin (VM) requirements can increase simultaneously, and these shifts can be significant during periods of market stress. . This can create a specific challenge for NFCs engaged in physical commodity markets who often hedge their exposures on exchange. In such cases, during periods of rising commodity prices, a firm may have entered into a forward physical sale for which it will only receive payment at a later stage (e.g. upon delivery). While the physical position may be economically in-the-money, the corresponding hedge position on exchange can be out-of-the-money, requiring the posting of cash variation margin in addition to initial margin . As a result, the firm is required to post cash collateral on the hedge position while not yet receiving cash from the underlying physical transaction. This creates a liquidity timing mismatch, even though the NFC’s market risk exposure is effectively hedged over time.  
The RTS could be enhanced, and deliver a more efficient and effective outcome, with a few targeted amendments: 
· Definition of eligible instruments: “Uncollateralised bank guarantees” should be under-stood as instruments that ensure a full and timely enforceability by Central Counterparties (CCPs) by fulfilling the fundamental criteria of being unconditional, irrevocable and payable on first demand. Existing international instruments such as the Standby Letters of Credit (SBLCs) already satisfy these standards and may serve as relevant examples. 
· Beneficiary structure and enforcement mechanisms: The proposal that a CCP may only call a guarantee upon the default of a clearing member appears difficult to implement in practice and risks disincentivising clearing members from accepting such instruments as collateral. In this regard, we suggest adopting a clear and operational dual-beneficiary structure to address various default scenarios. Such a structure should enable a mechanism whereby a CCP can exercise its right over the guarantee to cover losses arising from a Clearing Member (CM) default, while also allowing the same guarantee to be used by at CM level to recover losses from a client default when not affecting the CCP. We better explain the details of the structure below. 
· Segregation requirements: Mandatory allocation to an Individual Segregated Account (ISA) is overly prescriptive and would significantly complicate implementation. From an operational perspective, guarantees can be posted on a gross omnibus account, ensuring that they remain fully accessible to the CCP in the event of a CM default, while also reducing client identification requirements. 
· Prudential regulation of bank guarantee as collateral: While we do not consider the prudential constraints applicable to banks acting as clearing members, in particular the capital treatment of bank guarantees under the Capital Requirements Regulation (CRR) and the European Banking Authority’s guidance (credit conversion factor framework), to constitute a tangible constraint to the eligibility of guarantees as collateral, we consider that these constraints may nevertheless limit their practical use in the EU clearing ecosystem. In this context, there may be merit in ESMA engaging with the relevant prudential authorities, including the EBA, to further assess whether the current prudential treatment appropriately reflects the risk-mitigating characteristics of such instruments. 
Energy Traders Europe response to Q1: We agree the existing framework on concentration limits under Article 42 of RTS 153/2013 should also apply to guarantees and supports the proposed amendment to provide legal clarity in this respect.
We welcome ESMA’s preferred principles-based approach, which allows CCPs to set risk-sensitive concentration limits rather than relying on prescriptive quantitative thresholds. A framework based on fixed concentration limits would lack the flexibility needed to accommodate evolving market conditions and may inadvertently restrict access to clearing for non-financial counterparties relying on guarantees, particularly in commodity markets.
Where concentration is effectively managed at clearing member account level, the relevant metric should be the aggregate exposure within the account. Accordingly, CCPs should retain flexibility to allow higher use of guarantees at individual client level, provided that overall concentration at account and issuer level remains within limits.
There also needs to be clarity on rules around maximum issuance per bank and transparency around the utilisation of those limits.
At the same time, the effectiveness of a flexible framework depends on its consistency and pre-dictable implementation. It is therefore important that CCP rules on concentration limits remain sufficiently transparent and are applied in a harmonised and consistent manner across CCPs, in order to avoid fragmentation or overly conservative interpretations that could undermine the in-tended benefits of the expanded collateral framework under EMIR 3.
<ESMA_QUESTION_COLL_1>


Do you agree with the inclusion of the level of collateralisation of the guarantee as a criterion for the CCP to consider when establishing concentration limits?    
<ESMA_QUESTION_COLL_2>
There is need for CCPs to assess the risk profile of guarantees. However, the reference to the “level of collateralisation” may create ambiguity. In particular, it could be interpreted as favoring collateralised guarantees, thereby resulting in a systematic disincentive for the use of uncollateralised bank guarantees.  
Therefore, we do not agree that point (d) should be added to the third paragraph of Article 42. It would be preferable to clarify that CCPs should assess the overall credit quality and enforceability of the guarantee, rather than its collateralisation, in order to avoid unintended restrictions on otherwise robust and widely used instruments. Where NFCs have sufficient eligible collateral available, they would typically post it directly, thereby avoiding the additional costs associated with committed credit lines or guarantees (e.g., utilisation fees). Our recommendation therefore better reflects the core objective of this RTS, which is to enable the use of uncollateralised bank guarantees or letters of credit by NFCs.
We also feel guarantees from well rated banks should be able to be used for a large majority of the IM requirements (+80%) assuming complying with the CCP bank concentration limits.
<ESMA_QUESTION_COLL_2>
. 


Do you agree with the inclusion of the new criteria (e) in paragraph 3 of Article 42, so that the CCP can consider the activity of the non-financial client when setting concentration limits?    
<ESMA_QUESTION_COLL_3>
We support the inclusion of criteria (e), allowing CCPs to take the under-lying activity of non-financial clients into account when setting concentration limits. 
At the same time, concentration risk should be assessed in light of sectoral exposures and the degree of diversification at the level of clearing members and issuing banks, rather than solely at the level of individual NFCs. CCPs should have sufficient visibility, including at client level, to monitor aggregate exposures and reflect such considerations when setting appropriate limits.
We note that the effectiveness of criterion (e) depends on clear communication along the clearing chain, from non-financial clients, through clearing members, to CCPs.
<ESMA_QUESTION_COLL_3>


Shall there be specific concentration limits established for guarantees provided by non-clearing members, given these exposures are not considered in the Stress Test?   
<ESMA_QUESTION_COLL_4>
Prescriptive concentration limits for guarantees provided by non-clearing members are unnecessary. While these exposures are not currently captured in the standard stress tests, they should be assessed and managed within the CCP’s risk management framework.
Guarantees from non-clearing members can provide additional liquidity and flexibility for non-financial clients, and they are generally not associated with a double default risk – considering that they are not linked to any clearing member. Accordingly, risk-sensitive internal limits and assessments are sufficient to ensure that these guarantees do not pose undue risk to CCPs or the wider market.
<ESMA_QUESTION_COLL_4>

Is ESMA’s understanding correct? Are there other essential features of the guarantees that should be highlighted?   
<ESMA_QUESTION_COLL_5>

ESMA’s understanding, as set out in paragraph 20, is not fully accurate. 
In particular, limiting the use of guarantees to situations where the clearing member defaults would make such instruments ineffective in practice. If guarantees cannot be relied upon in the event of a client default, they do not reduce the clearing member’s exposure and will therefore not be accepted as collateral.
For guarantees to be a viable collateral instrument, they must contribute to reducing default risk exposure as protection of the CCP but also of the Clearing Member (in the case of a Client’s default). This requires that guarantees can be used in the context of a recovery of default of CM or Client.
Full transparency and objectively agreed legal wording for these guarantees is required. If the participant is posting a guarantee to cover their IM requirements ultimately from the CCP (potentially via the clearing member), the mechanism should be appropriate for the clearing member not to have to be posting/financing any margin cash requirements on behalf of the participant. This means once the guarantee is issued, the CCP should be comfortable that their exposure is mitigated and there should be no additional margin cash requirements of subsequent financing costs. 
<ESMA_QUESTION_COLL_5>

Do you agree with the conditions proposed by ESMA? Please provide your views specifically for each condition (a), (b), (c) and (d).
<ESMA_QUESTION_COLL_6>
We  broadly support ESMA’s proposed conditions – but offer the following important additional points: 
(a) The beneficiary of the guarantee should be the CCP: We recommend structuring bank guarantees issued by non-financial client that are not direct clearing members with two beneficiaries, the CCP as the primary and ultimate beneficiary and the Clearing Member as the secondary beneficiary. 
(b) The guarantee must be posted to an individually segregated account at the name of the non-financial client who is the principal in the guarantee: As non-financial counterparties (NFCs) and clients of clearing members, we welcome ESMA’s objective of enhancing the segregation of client collateral. However, we do not consider the allocation of collateral to individual segregated accounts (ISAs) to be necessary, and we consider the proposal overly restrictive and, in practice, is likely to undermine the practical effect of this proposal by making it unusable by the very NFC entities that it is intended to benefit. 
<ESMA_QUESTION_COLL_6>

In relation to condition (c), do you agree with ESMA proposal? If not, is it in your opinion legally and practically feasible that guarantees are posted to an omnibus account? 
<ESMA_QUESTION_COLL_7>
We support the use of omnibus accounts for guarantees. While we understand ESMA’s rationale that individually segregated accounts (Policy Option 1) could potentially ensure legal clarity, we would like to note that this option imposes significant IT, operational, and reconciliation costs. Clearing through a gross omnibus account is a more economical option for clients and allowing it would increase the attractiveness of voluntary clearing. 
<ESMA_QUESTION_COLL_7>

Is there any other condition you consider would be necessary in relation to the extension of the use of guarantees to guarantee non-financial clients? E.g. should it be mandated that CCPs have in place a mechanism to identify the default of a non-financial client? 
<ESMA_QUESTION_COLL_8>
Further arrangements should be targeted at the process of execution of a bank guarantee. This would e.g. mean that when a client of a CM fails and it is closing the positions, the CCP is informed. 
<ESMA_QUESTION_COLL_8>


Do you agree with ESMA’s proposal to require that there are a credit rating and reliable financial data on the guarantor available for the CCP to use in its internal assessment?
<ESMA_QUESTION_COLL_9>
We do not believe that a strict requirement for a formal credit rating and full financial data should be mandatory for all public guarantors.
Public guarantees are typically issued by entities whose creditworthiness is generally recognised derived from the public body owning it, even in cases where a formal rating is not available.
<ESMA_QUESTION_COLL_9>

Do you consider that the direct access of a public guarantor to real-time gross settlement systems such as T2 should be a requirement for public guarantors? Please provide evidence or reasoning to support your response.
<ESMA_QUESTION_COLL_10>

Do you agree that public guarantees should be accompanied by a legal opinion confirming the effective representation of the guarantor, the validity of the guarantee and its enforceability?
<ESMA_QUESTION_COLL_11>
<ESMA_QUESTION_COLL_11>


Do you agree that the conditions for commercial bank guarantees should explicitly foresee that the guarantor is a credit institution as defined in CRR?
<ESMA_QUESTION_COLL_12>
<ESMA_QUESTION_COLL_12>

Do you agree that the possibility for CCP to accept uncollateralised bank guarantees should be specified in Section two of Annex I of RTS 153/2013?
<ESMA_QUESTION_COLL_13>
Section 2 of Annex I to RTS 153/2013 should explicitly state that a CCP may accept uncollateralised bank guarantees, including – as mentioned above – LCs. This provides legal certainty and harmonisation across CCPs and aligns Level2 text with the amended Article 46 EMIR.
<ESMA_QUESTION_COLL_13>

Do you agree with ESMA that the conditions applicable to commercial bank guarantees should also be applicable to public bank guarantees? Please specify in your answer whether any addition condition should be considered.
<ESMA_QUESTION_COLL_14>
Yes. Public bank guarantees, while issued by publicly owned banks, should adhere to the same risk principles to ensure CCPs can realise collateral without legal or operational impediments.
<ESMA_QUESTION_COLL_14>

Do you agree with the proposed way to address the lack of definition of “public bank”?  
<ESMA_QUESTION_COLL_15>
<ESMA_QUESTION_COLL_15>

Do you agree with the proposed change concerning the conditions under which debt instruments can be considered highly liquid, bearing minimal credit and market risk (and hence considered as eligible financial instruments for the purpose of CCP investment policy)?
<ESMA_QUESTION_COLL_16>
Do you agree with the proposed change concerning the highly secure arrangements for the deposit of financial instruments posted as margins or as default fund contributions?
<ESMA_QUESTION_COLL_17>
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