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ANNEX: ISDA DRAFTING SUGGESTIONS ON THE PROPOSED DRAFT RTS 

 

ISDA’s proposed edits are shown in red underline (additions) and strikethrough (deletions). 

 

 

COMMISSION DELEGATED REGULATION (EU) .../... 

 

of XX Month YYYY 

 

amending Commission Delegated Regulation (EU) No 153/2013 supplementing Regulation (EU) 

No 648/2012 of the European Parliament and of the Council as regards conditions for the 

acceptance of public guarantees and bank guarantees as collateral and changes to investment 

policy 

 

(Text with EEA relevance) 

 

THE EUROPEAN COMMISSION,  

Having regard to the Treaty on the Functioning of the European Union,  

Having regard to Regulation (EU) No 648/2012 of the European Parliament and of the Council of 4 

July 2012 on OTC derivatives, central counterparties and trade repositories, and in particular Articles 

46(3) and 47(8) thereof,  

Whereas:  

(1) Regulation (EU) No 2024/29876 amended Article 46 of Regulation (EU) No 648/2012 renewing 

the mandate for ESMA to set the relevant conditions under which public guarantees, public bank 

guarantees and commercial bank guarantees may be accepted as collateral by central 

counterparties (CCPs). 

(2) Commission Delegated Regulation (EU) No 153/2013 lays down regulatory technical standards 

on requirements for CCPs, including as regards highly liquid collateral with minimal credit and 

market risk, investment policy and highly secure arrangements for the deposit of financial 

instruments posted as margins or as default fund contributions. 

(3) Concentration limits set by CCPs in relation to eligible collateral should cover public and bank 

guarantees. Considering the specific needs of non-financial clients operating notably in 

commodity markets, CCPs should take into account the underlying activity of these entities, if 

communicated to the clearing member, when setting specific concentration limits for public and 

bank guarantees posted by these clients as collateral. 

(4) Considering the specific contractual constructions of public guarantees, public bank guarantees 

and commercial bank guarantees cannot be commingled with collateral from other clearing 

members of clients, therefore, when non-financial clients provide this type of guarantees as 

collateral, they should be posted to individually segregated accounts. 

(5) Guarantees issued by public entities may be governed by public law requirements which might be 

difficult for the CCP to assess, having regard to the different jurisdictions where non-financial 

clients may be established. For this reason, in order to provide the required legal  

certainty to the CCP accepting this type of guarantees as collateral, the CCP should ask that the 

guarantee is accompanied by an independent legal opinion confirming effective representation of 

the public guarantor, the validity and the enforceability of the guarantee. 

(6) In light of recent developments, it is also appropriate to update and amend certain provisions set 

out in Commission Delegated Regulation (EU) No 153/2013 with regard to investment policy and 
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highly secure arrangements for the deposit of financial instruments posted as margins or as default 

fund contributions.  

(7) In particular, due to the recent issuances by the Union of funding instruments (such as EU-bonds, 

EU-bills, NextGenerationEU Green Bonds and SURE social bonds) under the unified  

funding approach, which have benefitted from a high degree of market demand and confidence 

and high levels of market depth and liquidity, bearing minimal credit and market risk, it should be 

specified that debt instruments issued or explicitly guaranteed by the Union could be eligible 

financial instruments for the purpose of investment policy. In addition, in order to align the 

provisions on investment policy with Regulation (EU) No 575/20138, which assigns a 0 % risk 

weight for exposures to the Bank for International Settlements (BIS) and the International 

Monetary Fund (IMF), Commission Delegated Regulation (EU) No 153/2013 should also be 

amended to allow debt instruments issued or explicitly guaranteed by the BIS and the IMF to be 

eligible financial instruments for the purpose of investment policy. 

(8) Furthermore, emission allowances having been classified as financial instruments in accordance 

with Directive 2014/65/EU 9 and considering that they can be accepted as collateral in accordance 

with Article 46(2) of Regulation (EU) No 648/2012, Commission Delegated Regulation (EU) No 

153/2013 should also be amended to add the Union Registry referred to in Article 19(1) of 

Directive 2003/87/EC10 to the list of highly secure arrangements for the deposit of financial 

instruments posted as margins or as default fund contributions. 

(9) This Regulation is based on the draft regulatory technical standards submitted by the European 

Securities and Markets Authority (ESMA) to the Commission. 

(10) ESMA has developed the draft regulatory technical standards in cooperation with the 

European Banking Authority (EBA) and after consulting the European Systemic Risk Board 

(ESRB) and the European System of Central Banks (ESCB). In accordance with Article 10 of 

Regulation (EU) 1095/2010 of the European Parliament and the Council of 24 November 2010 

establishing a European Supervisory Authority (European Securities and Markets Authority)11 , 

ESMA has conducted open public consultations on such draft regulatory technical standards, 

analysed the potential related costs and benefits and requested the advice of the Securities and 

Markets Stakeholder Group established in accordance with Article 37 of Regulation (EU) No 

1095/2010, 

 

HAS ADOPTED THIS REGULATION:  

Article 1 

Amendments to Commission Delegated Regulation (EU) No 153/2013 

Commission Delegated Regulation (EU) No 153/2013 is amended as follows:  

 

(1) Article 39, first subparagraph is replaced by the following:  

52. ‘For the purposes of Article 46(1) of Regulation (EU) No 648/2012, financial instruments, bank 

guarantees, public guarantees and gold that meet the conditions set out in Annex I shall be considered 

as, highly liquid collateral.’  

(2) Article 42, is amended as follows:  

a. in paragraph 2, point (c) is replaced by the following:  

53. ‘type of asset or guarantee’;  

b. in paragraph 3, point (a) is replaced by the following:  
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54. ‘financial instruments and guarantees issued by issuers of the same type in terms of economic 

sector, activity, geographic region;’; 

c. In paragraph 3, the following points are added:  

i. ‘(d) the level of collateralisation of guarantees;’  

ii. ‘(e) the underlying activity of the non-financial client.’  

d. Paragraph 4 is replaced by the following:  

‘4. A CCP shall ensure that no more than 10 % of its collateral is guaranteed by a single credit 

institution, be it a commercial or a public bank, or equivalent third country financial institution, or by 

an entity that is part of the same group as the credit institution or third country financial institution. A 

CCP should define an overall limit on the total amount of collateral that can take the form of 

uncollateralized bank guarantees. Where the collateral received by the CCP in the form of bank 

guarantees, from commercial or public banks, is higher than 50 % of the total collateral, this limit may 

be set up to 25 %.’  

e. In paragraph 5, the word “guarantees” is added in the first sentence after “money-market 

instruments,” replaced by the following:  

f. In paragraph 6, the words “or guarantees” are added after “its exposures to all financial 

instruments” 

g. In paragraph 8, the following sentence is added after “limits.”: 

‘A CCP that accepts guarantees shall seek advice from the risk committee in the review of its 

concentration limits in relation to guarantees, including how the relevant criteria set out under 

paragraph 3, and the requirements set out under paragraph 4, 5, and 6, have been taken into account.’  

 

(3) In Article 44(1), the first sentence is modified as follows and the following point (d) is added:  

‘1.   If a CCP is unable to does not deposit the financial instruments referred to in Article 45 xx or 

those posted to it as margins, default fund contributions or contributions to other financial resources, 

both by way of title transfer and security interest, with the operator of a securities settlement system 

that ensures the full protection of those instruments then such financial instruments shall be deposited 

with any of the following:’ 

… 

‘(d) the Union Registry referred to in Article 19(1), first subparagraph, of Directive 2003/87/EC in 

case of emission allowances referred to in Section C(11) of Annex I to Directive 2014/65/EU 

accepted by a CCP as collateral in accordance with Article 46(2) of Regulation (EU) No 648/2012.’  

(3a) In Article 53(4), the following sentence is added after “considered.”: 

‘Where the CCP accepts commercial bank guarantees, the CCP should consider in its stress tests the 

effect of a default of the issuing bank.’ 

(4) Annex I is amended in accordance with Annex I of this Regulation.  

(5) Annex II is amended in accordance with Annex II of this Regulation.  

Article 2 

Entry into force 

This Regulation shall enter into force on the twentieth day following that of its publication in the 

Official Journal of the European Union. 
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This Regulation shall be binding in its entirety and directly applicable in all Member States. Done at 

Brussels, DD MM YYYY,  

For the Commission 

The President 

ANNEX I 

Annex I to Delegated Regulation (EU) No 153/2013 is amended as follows:  

(1) section 2 is replaced by the following:  

‘Section 2 

Bank guarantees 

1. A commercial bank guarantee, subject to limits set out by the CCP in application of Article 42 of 

this Regulation, shall meet the following conditions to be accepted as collateral under Article 46(1) of 

Regulation (EU) No 648/2012:  

(a) it is issued to guarantee a non-financial clearing member or a non-financial client;  

(aa) When the commercial bank guarantee is issued to guarantee a non-financial client, it must be 

posted to an individually segregated account at the name of the non-financial client or to a gross 

omnibus account;  

(ab) Commercial bank guarantees issued to guarantee a non-financial client, shall have as only first 

beneficiary the CCP. These guarantees may and, in the case of clients clearing through a clearing 

member, the clearing member as second beneficiary. In the latter case, the guarantee should include a 

transfer clause, allowing under conditions to be defined by the CCP, the transfer of the beneficiary 

from the CCP to the clearing member of the client;  

(b) it has been issued by a credit institution as defined in Article 4(1)(1) of Regulation (EU) No 

575/2013 that has low credit risk based upon an adequate internal assessment by the CCP. In 

performing such assessment the CCP shall employ a defined and objective methodology that shall not 

fully rely on external opinions and that takes into consideration the risk arising from the establishment 

of the issuer in a particular country;  

(c) it is denominated in one of the following currencies:  

(i) a currency the risk of which the CCP can demonstrate to the competent authorities that it is 

able to adequately manage; 

(ii) a currency in which the CCP clears contracts, in the limit of the collateral required to 

cover the CCP’s exposures in that currency;  

(d) it is irrevocable, unconditional and the issuer cannot rely on any legal or contractual exemption or 

defence to oppose the payment of the guarantee. For the purpose of this point, the guarantee shall 

constitute a primary and autonomous payment obligation of the issuing credit institution, independent 

of the validity, enforceability or performance of the underlying obligation, and shall not be subject to 

any requirement to evidence default, loss, shortfall or insolvency, nor to any substantive legal or 

contractual defense that could delay payment; 

(e) it can be honoured on demand promptly, within a defined time window as specified in the 

agreement between the issuing credit institution and the beneficiaries the period of liquidation of the 

portfolio of the defaulting clearing member providing it without any regulatory, legal or operational 

constraint or any third party claim on it; 
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(f) it is not issued by:  

(i) an entity that is part of the same group as the non-financial clearing member or the non-

financial client covered by the guarantee;  

(ii) an entity whose business involves providing services critical to functioning of the CCP, 

unless that entity is an EEA central bank or a central bank of issue of a currency in which the 

CCP has exposures;  

(iii) the clearing member of the non-financial client;  

(g) it is not otherwise subject to significant wrong-way risk; 

(h) when commercial bank guarantees are backed by collateral, that collateral shall meet the following 

conditions:  

(i) it is not subject to wrong way risk based on a correlation with the credit standing of the 

guarantor or the non-financial clearing member or the non-financial client, unless that wrong 

way risk has been adequately mitigated by haircutting of the collateral;  

(ii) the CCP has prompt access to it and it is bankruptcy remote in case of the simultaneous 

default of the clearing member and the guarantor.  

(i) the capacity of the CCP to draw on the guarantee, and to transfer it to the clearing member under 

conditions to be defined by the CCP, is tested at least on a yearly basis.  

 

2. A bank guarantee issued by a central bank shall meet the following conditions to be accepted as 

collateral under Article 46(1) of Regulation (EU) No 648/2012:  

(a) it is issued by an EEA central bank or a central bank of issue of a currency in which the CCP has 

exposures;  

(b) it is denominated in one of the following a currencies:  

(i) a currency the risk of which the CCP can demonstrate to the competent authorities that it is 

able to adequately manage; 

(ii) a currency in which the CCP clears transactions, in the limit of the collateral required to 

cover the CCP’s exposures in that currency;  

(c) it is irrevocable, unconditional and the issuing central bank cannot rely on any legal or contractual 

exemption or defence to oppose the payment of the guarantee. For the purpose of this point, the 

guarantee shall constitute a primary and autonomous payment obligation of the issuing central bank, 

independent of the validity, enforceability or performance of the underlying obligation, and shall not 

be subject to any requirement to evidence default, loss, shortfall or insolvency, nor to any substantive 

legal or contractual defense that could delay payment; 

(d) it can be honoured on demand promptly, within a defined time window as specified in the 

agreement between the issuing central bank and the beneficiaries the period of liquidation of the 

portfolio of the defaulting clearing member providing it without any regulatory, legal or operational 

constraint or any third party claim on it; 

 

3. A bank guarantee issued by a publicly owned bank not covered by paragraph 2 of this section, 

subject to limits set out by the CCP in application of Article 42 of this Regulation, shall meet the 

following conditions to be accepted as collateral under Article 46(1) of Regulation (EU) No 

648/2012:  
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(a) it is issued to guarantee a non-financial clearing member or a non-financial client;  

(b) when the public bank guarantee is issued to guarantee a non-financial client, it must be posted to 

an individually segregated account at the name of the non-financial client or to a gross omnibus 

account;  

(c) public bank guarantees issued to guarantee a non-financial client shall have as only first 

beneficiary the CCP. These guarantees may and, in the case of clients clearing through a clearing 

member, the clearing member as second beneficiary. In the latter case, the guarantee should include a 

transfer clause, allowing under conditions to be defined by the CCP, the transfer of the beneficiary 

from the CCP to the clearing member of the client;  

(d) it has been issued by a publicly owned bank not covered by paragraph 2 of this section, that has 

low credit risk based upon an adequate internal assessment by the CCP. In performing such 

assessment the CCP shall employ a defined and objective methodology that shall not fully rely on 

external opinions and that takes into consideration the risk arising from the establishment of the issuer 

in a particular country;  

(e) it is denominated in one of the following currencies:  

(i) a currency the risk of which the CCP can demonstrate to the competent authorities that it is 

able to adequately manage;  

(ii) a currency in which the CCP clears contracts, in the limit of the collateral required to 

cover the CCP’s exposures in that currency;  

(f) it is irrevocable, unconditional and the issuer cannot rely on any legal or contractual exemption or 

defence to oppose the payment of the guarantee. For the purpose of this point, the guarantee shall 

constitute a primary and autonomous payment obligation of the issuing public bank, independent of 

the validity, enforceability or performance of the underlying obligation, and shall not be subject to any 

requirement to evidence default, loss, shortfall or insolvency, nor to any substantive legal or 

contractual defense that could delay payment; 

 

(g) it can be honoured on demand promptly, within a defined time window as specified in the 

agreement between the issuing public bank and the beneficiaries the period of liquidation of the 

portfolio of the defaulting clearing member providing it without any regulatory, legal or operational 

constraint or any third party claim on it;  

(h) it is not issued by: 

(i) an entity that is part of the same group as the non-financial clearing member or the non-

financial client covered by the guarantee;  

(ii) an entity whose business involves providing services critical to functioning of the CCP, 

unless that entity is an EEA central bank or a central bank of issue of a currency in which the 

CCP has exposures;  

(iii) the clearing member of the non-financial client;  

(i) it is not otherwise subject to significant wrong-way risk;  

(j) unless otherwise specified by the operating rules of the CCP in application of the third 

subparagraph of Article 46(1) of EMIR, public bank guarantees are fully backed by collateral that 

meets the following conditions:  

(i) it is not subject to wrong way risk based on a correlation with the credit standing of the 

guarantor or the non-financial clearing member or the non-financial client, unless that wrong 

way risk has been adequately mitigated by haircutting of the collateral;  
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(ii) the CCP has prompt access to it and it is bankruptcy remote in case of the simultaneous 

default of the clearing member and the guarantor.’  

(2) In Annex I, Section 2a is replaced by the following:  

‘SECTION 2a 

Public guarantees 

A public guarantee that does not meet the conditions for a central bank guarantee set out in Section 2, 

paragraph 2, shall meet all of the following conditions to be accepted as collateral under Article 46(1) 

of Regulation (EU) No 648/2012:  

(a) it is issued to guarantee a non-financial clearing member or a non-financial client;  

(aa) when the public bank guarantee is issued to guarantee a non-financial client, it must be posted to 

an individually segregated account at the name of the non-financial client client or to a gross omnibus 

account;  

(ab) public guarantees issued to guarantee a non-financial client shall have as only first beneficiary the 

CCP. These guarantees may and, in the case of clients clearing through a clearing member, the 

clearing member as second beneficiary. In the latter case, the guarantee should include a transfer 

clause, allowing under conditions to be defined by the CCP, the transfer of the beneficiary from the 

CCP to the clearing member of the client; 

(b) it is explicitly issued or guaranteed by any of the following:  

(i) a central government in the EEA;  

(ii) regional governments or local authorities in the EEA, where there is no difference in risk 

between exposures of regional governments or local authorities and the central government of 

that Member State because of the specific revenue-raising powers of the former, and the 

existence of specific institutional arrangements the effect of which is to reduce their risk of 

default;  

(iii) the European Financial Stability Facility, the European Stability Mechanism, or the 

Union, where applicable;  

(iv) a multilateral development bank as listed under Article 117(2) of Regulation (EU) No 

575/2013 of the European Parliament and of the Council ( 7 ) and established in the Union;  

(c) the CCP can demonstrate that it has low credit risk based upon an internal assessment by the CCP;  

(d) the public guarantor respects the conditions determined by the risk management framework of the 

CCP;  

(e) it is denominated in one of the following currencies:  

(i) a currency the risk of which the CCP can demonstrate to the competent authorities that it is 

able to adequately manage;  

(ii) a currency in which the CCP clears transactions, in the limit of the collateral required to 

cover the CCP’s exposures in that currency;  

(f) it is irrevocable, unconditional and the issuing and guaranteeing entities cannot rely on any legal or 

contractual exemption or defence to oppose the payment of the guarantee. For the purpose of this 

point, the guarantee shall constitute a primary and autonomous payment obligation of the issuing 

public entity, independent of the validity, enforceability or performance of the underlying obligation, 

and shall not be subject to any requirement to evidence default, loss, shortfall or insolvency, nor to 

any substantive legal or contractual defense that could delay payment; 
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(g) it can be honoured on demand promptly, within a defined time window as specified in the 

agreement between the issuing public entity and the beneficiaries the period of liquidation of the 

portfolio of the defaulting clearing member providing it without any regulatory, legal or operational 

constraint or any third party claim on it.  

For the purposes of point (c), the CCP shall employ, in performing the assessment referred to in that 

point, defined and objective methodology that shall not fully rely on external opinions. The 

assessment shall also include credit ratings or other publicly available financial information of the 

guarantor.  

For the purposes of points (f) and (g), the public guarantee shall be accompanied by a written legal 

opinion confirming the enforceability and validity of the guarantee and any related payment agent 

agreement under the applicable law. The legal opinion shall, at a minimum, confirm that: 

(i) the public guarantor has the legal capacity and authority to issue the guarantee and 

enter into any related agreements, and that all necessary permits and approvals have been 

obtained;  

(ii) the guarantee and any related payment agent agreement create legally valid and 

enforceable payment obligations on first demand, and that the choice of law and 

jurisdiction clauses are recognized under the legal framework governing the public 

guarantor and the payment agent;  

(iii) the guarantee and any related agreements cannot be contested, revoked, or otherwise 

rendered non-binding after execution; and  

  

(iv) the CCP’s rights under the guarantee and any related agreements can be judicially 

asserted and enforced without restrictions, waiting periods, or special authorizations, and 

that the agreed venue for enforcement is legally recognized.’  

 

ANNEX II 

Annex II to Delegated Regulation (EU) No 153/2013 is amended as follows:  

(1) In paragraph 1, point (a), of Annex II to Commission Delegated Regulation (EU) No 153/2013, 

the following sub-points are added:  

‘(v) the Union;  

(vi) the Bank for International Settlements;  

(vii) the International Monetary Fund.’ 

 

About ISDA 

 

Since 1985, ISDA has worked to make the global derivatives markets safer and more efficient. Today, 

ISDA has over 1,000 member institutions from 76 countries. These members comprise a broad range 

of derivatives market participants, including corporations, investment managers, government and 

supranational entities, insurance companies, energy and commodities firms, and international and 

regional banks. In addition to market participants, members also include key components of the 

derivatives market infrastructure, such as exchanges, intermediaries, clearing houses and 

repositories, as well as law firms, accounting firms and other service providers. Information about 
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ISDA and its activities is available on the Association’s website: www.isda.org. Follow us on LinkedIn 

and YouTube.  
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