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[bookmark: _Toc280628648]Responding to this paper 
ESMA invites comments on all matters in the Consultation Paper and in particular on the specific questions in this reply form. Comments are most helpful if they:
· respond to the question stated;
· indicate the specific question to which the comment relates;
· contain a clear rationale; and
· describe any alternatives ESMA should consider.
ESMA will consider all comments received by 30 April 2026. 
Instructions
In order to facilitate analysis of responses to the Consultation Paper, respondents are requested to follow the below steps when preparing and submitting their response:
· Insert your responses to the questions in the Consultation Paper in this reply form. 
· Please do not remove tags of the type <ESMA_QUESTION_COLL_1>. Your response to each question has to be framed by the two tags corresponding to the question.
· If you do not wish to respond to a given question, please do not delete it but simply leave the text “TYPE YOUR TEXT HERE” between the tags.
· When you have drafted your responses, save the reply form according to the following convention: ESMA_COLL_nameofrespondent. 
For example, for a respondent named ABCD, the reply form would be saved with the following name: ESMA_COLL_ABCD.
· Upload the Word reply form containing your responses to ESMA’s website (pdf documents will not be considered except for annexes). All contributions should be submitted online at www.esma.europa.eu under the heading ‘Your input - Consultations’. 



Publication of responses
All contributions received will be published following the close of the consultation, unless you request otherwise. Please clearly and prominently indicate in your submission any part you do not wish to be publicly disclosed. A standard confidentiality statement in an email message will not be treated as a request for non-disclosure. A confidential response may be requested from us in accordance with ESMA’s rules on access to documents. We may consult you if we receive such a request. Any decision we make not to disclose the response is reviewable by ESMA’s Board of Appeal and the European Ombudsman.

Data protection
Information on data protection can be found at www.esma.europa.eu under the headings ‘Legal notice’ and heading ‘Data protection’..
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[bookmark: _Hlk124776172]General information about respondent
	Name of the company / organisation
	RWE Supply & Trading GmbH
	Activity
	Non-financial counterparty

	Are you representing an association?
	☐
	Country/Region
	Germany


[bookmark: _Hlk124780170]Questions
Do you agree that the existing provision on concentration limits should apply to guarantees and as such Article 42 should be amended to provide legal clarity on this? 
<ESMA_QUESTION_COLL_1>
Introduction:
In our response we represent a non-financial company that may act as a Direct Clearing Member but in the majority of cases as the client of a General Clearing Member (Clearing Service Providers). The proposed RTS will support us a lot in increasing the flexibility of our collateral processes and allow to release cash reserves for the purpose of investment projects such as capital-intensive renewables projects as well as to cover stressed market scenarios which are very cash consuming due to volatile margin call amounts.
In order  to reduce ambiguity on important aspects of the usage of bank guarantees, some clarification is necessary especially on the following items:
i) Confirmation that the extension for the eligibility of bank guarantees as collateral applies to non-financial clients that are Direct Clearing Members or clients of General Clearing Members
ii) Clarification about the fundamental conditions that types of bank guarantees need to fulfil in order to be eligible as a performing collateral: unconditional, irrevocable and on first demand.
By this, any instrument – whether taking the form of a guarantee or for example uncollateralized standby letter of credit – would be eligible as long as it meets all the relevant requirements. 
iii) A bank guarantee beneficiary structure that allows to respond to default scenarios to be potentially faced on CCP level (CM’s default) as well as Clearing Member level (Client’s default). 
iv) We question the reasoning for a mandatory posting of collateral in form of a bank guarantee on individually segregated accounts (ISA). We appreciate ESMA intention to maximise segregation of collateral submitted by NFC but see it as an option for CM clients and not an obligation. Making ISA allocation as an obligation will limit significantly the flexible implementation and increase implementation burdens and costs. Bank guarantees can be allocated to omnibus account and will increase accessibility to CCP to cover the potential loss of a CM default. 
v) Although we recognize prudential constraints on EU banks, including the materially higher capital costs associated with accepting bank guarantees under current CRR rules and EBA guidance, we do not see it as a barrier for having bank guarantees as CCP eligible collateral. There may be an opportunity to review the CRR rules and / or EBA guidance and mitigate the negative impact on capital requirements.
Answer to question 1: 
We agree to the necessity of governance on concentration limits to bank guarantees in Article 42 without prescribing specific limits. As non-financial company that may be Direct Clearing member of CCP or client of a Clearing Service Provider (General Clearing Member), we support a risk sensitive approach calibrated by CCPs (proposed Option 1) as is offers more flexibility for example in the time of stressed market conditions where CCP may be able to adjust the concentration limits without creating more risk. We also express the wish of a high degree of harmonisation across CCPs for maximising the efficiency of the operational implementation. 
We agree with ESMA’s approach to amend Article 42 of RTS 153/2013, to provide further clarity on the application of the existing provision on concentration limits to bank guarantees. We consider as very important to appropriately risk-manage the usage of bank guarantees by having multiple layers of concentration checks (clearing member level, issuer level, CCP level, geography, sector).
<ESMA_QUESTION_COLL_1>

Do you agree with the inclusion of the level of collateralisation of the guarantee as a criterion for the CCP to consider when establishing concentration limits?    
<ESMA_QUESTION_COLL_2>
For us as non-financial clients, we support the use non-collateralised bank guarantee as eligible collateral because we aim to use them as a diversification of collateral between cash and non-cash alternatives. There we do not think that it is not appropriate to define the level of collateralisation of the bank guarantee as a criterion for the CCP to consider when establishing concentration limits. Concentration risks can be sufficiently mitigated with other instruments like specific criteria like for example for the selection of the issuing bank (status of the institution, rating), threshold defined by CCP about which maximum portion of the initial margin can be covered with bank guarantees.
With a level of collateralisation of the bank guarantee set, this alternative to cash collateral will not fulfil its aim anymore which is to give more flexibility to non-financial counterparties about the choice of collateral especially during higher stressed market conditions which are very cash consuming (mainly driven by volatile Variation but also increased Initial Margin requirements).
<ESMA_QUESTION_COLL_2>

Do you agree with the inclusion of the new criteria (e) in paragraph 3 of Article 42, so that the CCP can consider the activity of the non-financial client when setting concentration limits?    
<ESMA_QUESTION_COLL_3>
Whereas the Clearing Member is the instance to manage and cover risk of their Client according to the principal-to-principal clearing system (two contractual relationships, respectively between CCP and CM and CM and Client), we support CCPs considering the activity level and risk profile of non-financial clients. This reflects the fact that non-financial clients differ widely in operational sophistication, liquidity, exposure size, and collateralisation behaviour. This aligns well with our view that CCP rules should reflect the underlying risk profile of market participants, and this change is therefore very beneficial to an end to end clearing and related risk management system.
<ESMA_QUESTION_COLL_3>

Shall there be specific concentration limits established for guarantees provided by non-clearing members, given these exposures are not considered in the Stress Test?   
<ESMA_QUESTION_COLL_4>
We support the principle that concentration risks related to bank guarantees provided by non-clearing members should be adequately managed. However, we are not in favour of mandating prescriptive EU-level quantitative thresholds. Any concentration limits implemented should be both proportionate and risk sensitive as explained under Question 1. Hence, CCPs should get the needed flexibility when setting the concentration limits. 
 
We also note that a bank guarantee provided by a non-clearing member would have the advantage of not being linked to any clearing member and therefore would not pose the risk of a double default situation (the client defaults and also the guarantor) so the concentration limit can be specific to reflect this.
<ESMA_QUESTION_COLL_4>

Is ESMA’s understanding correct? Are there other essential features of the guarantees that should be highlighted?   
<ESMA_QUESTION_COLL_5>
We support ESMA’s proposal but believe there are essential features that should be implemented in the technical rules to ensure bank guarantees are both practical and robust in risk management. 
These include some necessary clarifications on:
1)	Beneficiary Structure
It is crucial to consider the way a bank guarantee is legally and operationally designed and that their structure of beneficiary matches with the principal-to-principal relationship structure respectively between CCP and CM and CM and their clients. The bank guarantee should therefore provide adequate protection not only for the CCP to cover an event of default of a CM but also constitutes an instrument for the CM to cover a client default. Bank guarantees which name only the CCP as beneficiary would not reflect this principal-to-principal structure of the clearing system. Widely used standards of (commercial bank) guarantees offer the possibility to have two beneficiaries with an established ranking:
· CCP as ultimate beneficiary (in first rank) 
· CM as a second beneficiary (in second rank) who can make use of the bank guarantee as soon as the first rank of beneficiary is released by the CCP
This model with two beneficiaries brings several benefits:
· It covers CM and Client default scenarios (see above)
· It reduces considerably the operational burden and related costs of transformation of collateral that CM need to proceed with if they are the only beneficiary of the bank guarantee submitted by the client and, therefore, they need to source another form of collateral to be posted with CCPs (e.g. cash, bonds) 
We note of course that the draft RTS includes a possibility for these bank guarantees to “include a transfer clause, allowing under conditions to be defined by the CCP, the transfer of the beneficiary from the CCP to the clearing member of the client”. We therefore suggest amending the wording around this transfer clause, to make it a requirement for guarantees to include such a transfer clause, so that effectively, the bank guarantees have two beneficiaries, the CCP as the ultimate one and the clearing member in second rank.

2)	Scope of Eligible Instruments
In order to ensure a consistent implementation across different types of bank guarantees recognised as eligible by CCP, the RTS should confirm the fundamental criteria that the eligible guarantee should fulfil: unconditionality, irrevocability and on first demand. The large majority of bank guarantee used to cover collateral requirements have these conditions in their standard documentation.
As a general information we would like to highlight the established market practice in OTC Collateral Management as well as  in certain third country jurisdictions, such as in the US,  where uncollateralised bank guarantees are used, the instrument typically takes the form of a standby letter of credit, including for the purpose of posting collateral for central clearing. We assume that any instrument meeting the conditions set out in EMIR Article 46, as further specified in the forthcoming RTS, will be eligible.
From a practical and risk management perspective, we believe that consideration should also be given to explicitly authorising non only EU but widely used international standards for commercial guarantees – such as Standby Letters of Credit (SBLCs) governed by ISP98. These widely accepted instruments are currently utilised in the EU on a daily basis, for instance, as eligible tools for managing OTC collateral.
3)	Operational Callability
We support to have fundamental principles of rules indicated in the RTS like the fact that the type of guarantee used should be unconditional, irrevocable and on first demand, ensuring that CCPs and their members can effectively manage risk.
4)	Treatment of bank guarantees for the CM under prudential regulation:
Another consideration which we recognise as non-financial firms and client of CM is the reluctance of certain banks to accept a certain level of bank guarantees as collateral to cover client exposures due to the restriction on the level of capital requirement set by prudential regulation (Credit Conversion Factor (CCF) under BASEL III and CRR). While this regulation and the treatment of capital requirement do not fall within ESMA’s remit, it nevertheless represents a material constraint for the acceptance of this form of collateral by EU clearing members. 
Under the current EU prudential framework, European banks are not allowed to use bank guarantees to offset their credit exposure under CRR. EBA confirmed in a Q&A that bank guarantees are to be treated as unfunded credit protection (See EBA Q&A 2015_1917). As a result of this, there is a capital cost of accepting guarantees as collateral.
We would therefore welcome a review of the prudential regulation in this respect via a dialogue between ESMA and EBA, considering amongst other aspect a link to the activity of the underlying clients for whom a bank guarantee is issued. 
<ESMA_QUESTION_COLL_5>

Do you agree with the conditions proposed by ESMA? Please provide your views specifically for each condition (a), (b), (c) and (d).
<ESMA_QUESTION_COLL_6>
(a)	We agree to the necessity of the client being clearly identified. 
(b)	 Beneficiary:
We do not agree that a single beneficiary clause is feasible as it would not match with the principal-to-principal clearing system and would oversee the collateral to be collected by CM to cover their client’s exposure (IM). Instead, we recommend having two beneficiaries (CCP and CM) respectively in first and second rank of the beneficiary structure for bank guarantees issued for NFC so that: 
· CM are protected by the guarantee in the case of a client default, under the premise that CCP release their first rank right of exercise on the guarantee as the ultimate beneficiary. 
· the operational effort and resulting costs of transformation of collateral for CM are significantly reduced as the bank guarantee which is issued only once covers the two levels of default scenarios (CM or CM Client). Certain coordination efforts may be necessary between CCP and CM with regards to available concentration risk conditions and limits defined by CCP for authorized issuing banks. This model exists in other jurisdictions like US and is proven to function effectively.
We note that the draft RTS includes a possibility for these guarantees to “include a transfer clause, allowing under conditions to be defined by the CCP, the transfer of the beneficiary from the CCP to the clearing member of the client”. We therefore suggest amending the wording around this transfer clause, to make it a requirement for guarantees to include such a transfer clause, so that effectively, the guarantees have two beneficiaries, the CCP and the clearing member.
(c)	Segregation of accounts: 
As an NFC and client of CM we appreciate ESMA proposal to individualise the segregation of client collateral but not think that a mandatory allocation of collateral under an individual segregated account (ISA) is necessary and the proposal is too prescriptive. 	
Bank guarantees can be allocated to CCP on omnibus account which offer fully accessibility and flexibility for CCP to cover potential CM defaults. In the case NFC as CM clients wish a higher segregation of collaterals, then they can always opt for an ISA. 
(d)	Limitations on eligible guarantors: 
We agree to the condition of limitation to issuing bank with clear segregation from clearing bank and related entities.
<ESMA_QUESTION_COLL_6>

In relation to condition (c), do you agree with ESMA proposal? If not, is it in your opinion legally and practically feasible that guarantees are posted to an omnibus account? 
<ESMA_QUESTION_COLL_7>
We believe that bank guarantees are practically feasible on omnibus accounts and this is proven in other jurisdiction, i.e. US where Omnibus Account on gross basis is the only segregation model. 
The practicability of the implementation on omnibus accounts is supported by the following aspects:
· Like for any other form of eligible collateral, the guarantee needs to be highly accessible by CCP to cover default of CM which is only possible when the guarantee is posted on an omnibus account. In that case the identification of the specific client associated with the guarantee is less relevant as this guarantee needs to be accessible to the CCP like any other form of collateral posted on that omnibus account to cover a CM default. 
· In the case a NFC wishes to increase the level of segregation of collateral it can opt for an Individual Segregated Account, in which case the identification of the client will be given by the individual segregation process and will be indicated in the guarantee document.
· The access to clearing through an omnibus account provides a more economical option to clear for end-clients, such as non-financial companies. Restricting the possibility to use omnibus account would significantly disincentivize voluntary clearing and causes higher level of unnecessary efforts and cost of implementation for CCP and CM, ultimately with cost impact on clients too. Using omnibus account is also standard practice in the context of exchange-traded derivatives.
<ESMA_QUESTION_COLL_7>

Is there any other condition you consider would be necessary in relation to the extension of the use of guarantees to guarantee non-financial clients? E.g. should it be mandated that CCPs have in place a mechanism to identify the default of a non-financial client? 
<ESMA_QUESTION_COLL_8>
In our opinion, there are no additional conditions necessary in relation to the extension on the use of bank guarantees to guarantee non-financial clients. 
Because the guarantee can be used unconditionally we do not see any need for CCPs to have a mechanism to identify the default of a non-financial client, especially as in a client default, the CCP is usually not involved in the close-out of the client’s positions.
<ESMA_QUESTION_COLL_8>

Do you agree with ESMA’s proposal to require that there are a credit rating and reliable financial data on the guarantor available for the CCP to use in its internal assessment?
<ESMA_QUESTION_COLL_9>
No comment
<ESMA_QUESTION_COLL_9>

Do you consider that the direct access of a public guarantor to real-time gross settlement systems such as T2 should be a requirement for public guarantors? Please provide evidence or reasoning to support your response.
<ESMA_QUESTION_COLL_10>
No comment
<ESMA_QUESTION_COLL_10>

Do you agree that public guarantees should be accompanied by a legal opinion confirming the effective representation of the guarantor, the validity of the guarantee and its enforceability?
<ESMA_QUESTION_COLL_11>
No comment
<ESMA_QUESTION_COLL_11>

Do you agree that the conditions for commercial bank guarantees should explicitly foresee that the guarantor is a credit institution as defined in CRR?
<ESMA_QUESTION_COLL_12>
Yes, we agree that eligible guarantors should be CRR regulated credit institutions as established in other areas for the usage of commercial bank guarantees. This would also avoid introducing risks from insurers or non-bank entities without equivalent prudential regulation.
<ESMA_QUESTION_COLL_12>

Do you agree that the possibility for CCP to accept uncollateralised bank guarantees should be specified in Section two of Annex I of RTS 153/2013?
<ESMA_QUESTION_COLL_13>
Yes, we believe it is crucial that Section two of Annex I in RTS 153/2013 explicitly states that CCPs are permitted to accept uncollateralised bank guarantees. This is fully in line with EMIR Article 46, as modified by EMIR 3, that explicitly sets out that a CCP “may specify that it can accept fully uncollateralized public bank guarantees or commercial bank guarantees”.
<ESMA_QUESTION_COLL_13>

Do you agree with ESMA that the conditions applicable to commercial bank guarantees should also be applicable to public bank guarantees? Please specify in your answer whether any addition condition should be considered.
<ESMA_QUESTION_COLL_14>
No comment
<ESMA_QUESTION_COLL_14>

Do you agree with the proposed way to address the lack of definition of “public bank”?  
<ESMA_QUESTION_COLL_15>
No comment
<ESMA_QUESTION_COLL_15>

Do you agree with the proposed change concerning the conditions under which debt instruments can be considered highly liquid, bearing minimal credit and market risk (and hence considered as eligible financial instruments for the purpose of CCP investment policy)?
<ESMA_QUESTION_COLL_16>
Yes, we support including EU, BIS, and IMF issued debt instruments, which exhibit strong liquidity and credit quality. This update modernises the investment eligibility framework.
In addition, money market funds (MMFs) could be used as collateral for the initial margin (IM). MMFs are investment funds that mainly invest in short-term, highly liquid, low-risk securities such as bank bonds, commercial papers issued by companies, and often government debt instruments. MMFs are a key tool for large corporates like RWE to manage their day-to-day liquidity flexibly and reliably. MMFs are typically well-diversified and remain liquid even during market stress, helping to avoid sudden liquidity shortages. In addition, MMFs allow the use of securities as collateral without needing to convert everything into cash, preserving funding flexibility. Overall, broader acceptance of MMFs as eligible collateral reduces systemic risks, such as forced sales (“fire-sales”) and procyclical margin spirals, and supports stable demand for corporate issuances like RWE bonds during volatile periods.
<ESMA_QUESTION_COLL_16>

Do you agree with the proposed change concerning the highly secure arrangements for the deposit of financial instruments posted as margins or as default fund contributions?
<ESMA_QUESTION_COLL_17>
Yes, we agree with ESMA’s proposals, not to allow emission allowances as eligible instrument in scope for CCP investment. We also support the proposed clarification that CCPs are allowed to accept emission allowances as collateral to deposit the emission allowances posted as margins at the Union Registry, only where emission allowances are the underlying of the derivative contract to cover against initial margin only for such contract.
<ESMA_QUESTION_COLL_17>
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