



[image: Logo

Description automatically generated]











Reply Form
to the Consultation Paper on MAR Guidelines on delay in the disclosure of inside information


Responding to this Consultation Paper 
ESMA invites comments on all matters in this Consultation Paper and in particular on the specific questions summarised in Annex 1. Comments are most helpful if they:
respond to the question stated;
indicate the specific question to which the comment relates;
contain a clear rationale; and
describe any alternatives ESMA should consider.
ESMA will consider all comments received by 29 April 2026. 
All contributions should be submitted online at www.esma.europa.eu under the heading ‘Your input - Consultations’. 
Instructions
In order to facilitate analysis of responses to the Consultation Paper, respondents are requested to follow the below steps when preparing and submitting their response:
•	Insert your responses to the questions in the Consultation Paper in this reply form. 
•	Please do not remove tags of the type < ESMA_QUESTION_CPIL_0>. Your response 	to each question has to be framed by the two tags corresponding to the question.
•	If you do not wish to respond to a given question, please do not delete it but simply 	leave the text “TYPE YOUR TEXT HERE” between the tags.
•	When you have drafted your responses, save the reply form according to the following 	convention: ESMA_CP1_ MARG_nameofrespondent. 
	For example, for a respondent named ABCD, the reply form would be saved with the 	following name: ESMA_CP1_ MARG_ABCD.
•	Upload the Word reply form containing your responses to ESMA’s website (pdf 	documents will not be considered except for annexes). All contributions should be 	submitted online at www.esma.europa.eu under the heading ‘Your input - 	Consultations’.

Publication of responses
All contributions received will be published following the close of the consultation, unless you request otherwise.  Please clearly and prominently indicate in your submission any part you do not wish to be publicly disclosed. A standard confidentiality statement in an email message will not be treated as a request for non-disclosure. A confidential response may be requested from us in accordance with ESMA’s rules on access to documents. We may consult you if we receive such a request. Any decision we make not to disclose the response is reviewable by ESMA’s Board of Appeal and the European Ombudsman.
Data protection
Information on data protection can be found at www.esma.europa.eu under the heading ‘Data protection’.
Who should read this paper?
All interested stakeholders are invited to respond to this consultation paper. This consultation paper is of primary interest to issuers, including SMEs, and trading venues, but responses are also sought from any other market participant including trade associations and industry bodies, institutional and retail investors, consultants and academics. 

General information about respondent
	Name of the company / organisation
	ANSA
	Activity
	Trade Association
	Are you representing an association?
	☒
	Country / Region
	France


Questions
Q1 Do you see merits in maintaining the legitimate interest currently described in point b of Guideline 1 (i.e possibility for the issuer to delay the disclosure of its financial situation, where an immediate publication may jeopardise the measures to reestablish its viability)? Please indicate the arguments supporting your answer.  
<ESMA_QUESTION_MARG_1>
ANSA supports maintaining the legitimate interest currently described in point b) of Guideline 1, namely the possibility for an issuer to delay the disclosure of inside information relating to its financial situation where immediate disclosure could jeopardize measures aimed at restoring its viability, even where the issuer is not yet subject to formal insolvency proceedings.

This situation remains highly relevant in practice. Indeed, issuers may need to undertake a series of preparatory or corrective actions (for example refinancing arrangements, bond issuances, asset disposals or negotiations with key stakeholders), which are often carried out in a pre-insolvency or restructuring context. These actions typically form part of a complex and evolving situation, where premature disclosure could materially undermine their chances of success and ultimately harm investors.

While the Listing Act has clarified that inside information related to the intermediate stages in a protracted process does not have to be disclosed under Article 17(1) MAR (the issuer must only disclose the final circumstances or final event of the protracted process), this clarification does not fully resolve the specific case of financial distress situations. In practice, the distinction between intermediate steps of a restructuring process and information relating to an issuer’s viability may remain difficult to draw ex ante, especially in periods of market stress. Removing or leaving this legitimate interest uncertain would therefore create legal uncertainty and increase the risk of divergent supervisory approaches.

Maintaining this legitimate interest would also be consistent with the objectives of MAR, as it allows issuers to avoid premature, incomplete or potentially misleading disclosures, while ensuring that the market receives accurate and meaningful information once the situation has stabilized. Furthermore, it would contribute to financial stability by allowing issuers to pursue recovery measures without triggering self-fulfilling market reactions.
<ESMA_QUESTION_ MARG_1>

Q2 What is your view on the legitimate interest which are proposed to be added to the MAR Guidelines? When commenting on a specific legitimate interest, please report in your answer the title as given in the relevant subsection. 
<ESMA_QUESTION_ MARG_2>
ANSA supports reorganizing Guideline 1 around a few clear, practical legitimate interests. Although the list isn’t exhaustive and issuers may find further valid reasons for delaying disclosure based on specific circumstances, we offer comments on the proposed cases.

a) Orders by a public authority to maintain confidentiality

ANSA recognizes the practical relevance of this situation and the importance of avoiding conflicts between MAR obligations and other areas of EU or national law, such as public security, defense, public health or criminal investigations. ANSA welcomes the indicative nature of the list of public policies that could justify such delay as it may be difficult to identify all public policies that may justify such delay.

That said, this situation could be framed more clearly as a confirmation that compliance with binding confidentiality orders issued by public authorities, including under a foreign legal system, constitutes a legitimate ground for delaying disclosure, rather than as an autonomous and stand‑alone legitimate interest. In practice, issuers are legally obliged to comply with such orders, and the Guidelines should primarily aim to provide legal certainty and consistency of application across jurisdictions.

In addition, ANSA considers that the Guidelines could clarify the situation where a non-disclosure order issued by a public authority is perpetual or does not contain an expiry date. 

b) Need to collect information on the event or circumstances to be disclosed

It should be noted that, in our view, the information at stake may lack the character of precision required under Article 7 MAR until the information-gathering process has been completed and the results have been duly analyzed by the issuer's administrative body. In such circumstances, the information would not yet qualify as inside information and, accordingly, no disclosure obligation under Article 17 MAR would arise in the first place, rendering the question of delay under Article 17(4) MAR not applicable. This assessment, that should be done case-by-case by the issuer, should be clarified in the final guidelines.  

However, given the diverging approach across Members States of the notion of “precise nature”, ANSA supports the inclusion of this legitimate interest, which appropriately recognizes that, in some circumstances, issuers may need additional time to collect and assess objectively necessary information in order to inform the market accurately.

Although delaying disclosure suggests the information meets the MAR standard of being "precise," issuers may take reasonable time to evaluate the situation. ANSA recommends clearly stating the need for a "comprehensive assessment" of both direct and indirect impacts, along with possible remediation actions Premature disclosure of an incident, before the issuer's administrative body has duly analyzed its full scope and the mitigating measures available, carries a significant risk of misleading the public about its true effects.

Furthermore, ANSA considers that the example provided should not be limited to cyberattacks, as this may lead to an unduly narrow interpretation. Similar issues may arise in other contexts, such as major industrial incidents, severe climate‑related events, financial markets disruption, geopolitical developments or other complex situations with potentially material effects on the issuer.

We therefore suggest the following wording:

“the issuers need to collect and analyze additional information which is not always immediately available about an event or circumstance, in order to enable a comprehensive correct assessment by market participants, including potential remediation actions that can be implemented by issuers. This could be, for example, the case where issuers need to collect and analyze information on the effects of a major incident (such as a climate-related event, a geopolitical development or a cyberattack) in order to provide accurate information to the public and to avoid the negative effects that a premature disclosure of incomplete or uncertain information could cause.”

Such an approach would remain fully consistent with MAR, while reducing the risk of overly restrictive interpretations.

c) Risk of losing a business opportunity in parallel procurement processes

While we acknowledge the rationale underlying this proposed legitimate interest, the example currently provided lacks sufficient clarity. In particular, it remains unclear how narrowly this situation is intended to be construed and how it should be distinguished from other forms of sensitive commercial negotiations.

ANSA would welcome either a clearer and more detailed explanation of the example, or an explicit clarification that this legitimate interest is strictly limited to narrowly defined cases where disclosure would genuinely undermine fair competition in parallel procurement processes, rather than extending more broadly to commercial negotiations.
<ESMA_QUESTION_ MARG_2>
Q3 In addition to the case of parallel procurements of the same nature, are you aware of other instances where disclosure of sensitive commercial information may jeopardise an issuer’s business opportunity, and should thus qualify as a legitimate interest for the delay?  
<ESMA_QUESTION_MARG_3>
NO
<ESMA_QUESTION_ MARG_3>
Q4 In your view, which legitimate interests could be added to the MAR Guidelines for the purpose of the delay in the disclosure?  
<ESMA_QUESTION_MARG_4>
ANSA does not see a need to include further legitimate interests at this stage, provided that the existing legitimate interests are framed in sufficiently general terms and are not turned into a closed catalogue through overly specific examples. In this respect, avoiding an excessively detailed or restrictive drafting is essential to preserve flexibility and ensure consistent application across different factual situations. 

This being said, governance issues in general are often very sensitive and might be added to the potential list of legitimate interests. 

In addition, we would like to raise two broader points regarding timing and legal certainty. First, ESMA indicates that the final Guidelines are expected to be published only in Q4 2026, whereas the amended provisions of Article 17(1) and 17(4) MAR, introduced by the Listing Act, will apply as from 5 June 2026. This creates a potential transitional gap during which issuers and national competent authorities may face uncertainty as to the applicable interpretative framework. A clarification from ESMA on how these provisions should be applied during this interim period, including whether a common supervisory approach could be envisaged at EU level, would be particularly useful to ensure consistency, legal certainty and a level playing field for issuers across Member States. Second, a clarification on the legal status (or value) of the new Guidelines would be highly valuable, particularly to confirm whether following them provides legal protection as a safe harbor.
<ESMA_QUESTION_ MARG_4>
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