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Reply Form
to the Consultation Paper on MAR Guidelines on delay in the disclosure of inside information


Responding to this Consultation Paper 
ESMA invites comments on all matters in this Consultation Paper and in particular on the specific questions summarised in Annex 1. Comments are most helpful if they:
respond to the question stated;
indicate the specific question to which the comment relates;
contain a clear rationale; and
describe any alternatives ESMA should consider.
ESMA will consider all comments received by 29 April 2026. 
All contributions should be submitted online at www.esma.europa.eu under the heading ‘Your input - Consultations’. 
Instructions
In order to facilitate analysis of responses to the Consultation Paper, respondents are requested to follow the below steps when preparing and submitting their response:
•	Insert your responses to the questions in the Consultation Paper in this reply form. 
•	Please do not remove tags of the type < ESMA_QUESTION_CPIL_0>. Your response 	to each question has to be framed by the two tags corresponding to the question.
•	If you do not wish to respond to a given question, please do not delete it but simply 	leave the text “TYPE YOUR TEXT HERE” between the tags.
•	When you have drafted your responses, save the reply form according to the following 	convention: ESMA_CP1_ MARG_nameofrespondent. 
	For example, for a respondent named ABCD, the reply form would be saved with the 	following name: ESMA_CP1_ MARG_ABCD.
•	Upload the Word reply form containing your responses to ESMA’s website (pdf 	documents will not be considered except for annexes). All contributions should be 	submitted online at www.esma.europa.eu under the heading ‘Your input - 	Consultations’.

Publication of responses
All contributions received will be published following the close of the consultation, unless you request otherwise.  Please clearly and prominently indicate in your submission any part you do not wish to be publicly disclosed. A standard confidentiality statement in an email message will not be treated as a request for non-disclosure. A confidential response may be requested from us in accordance with ESMA’s rules on access to documents. We may consult you if we receive such a request. Any decision we make not to disclose the response is reviewable by ESMA’s Board of Appeal and the European Ombudsman.
Data protection
Information on data protection can be found at www.esma.europa.eu under the heading ‘Data protection’.
Who should read this paper?
All interested stakeholders are invited to respond to this consultation paper. This consultation paper is of primary interest to issuers, including SMEs, and trading venues, but responses are also sought from any other market participant including trade associations and industry bodies, institutional and retail investors, consultants and academics. 

General information about respondent
	Name of the company / organisation
	GIM Legal STA S.r.l.
	Activity
	Consultant
	Are you representing an association?
	☐
	Country / Region
	Italy


Questions
Q1 Do you see merits in maintaining the legitimate interest currently described in point b of Guideline 1 (i.e possibility for the issuer to delay the disclosure of its financial situation, where an immediate publication may jeopardise the measures to reestablish its viability)? Please indicate the arguments supporting your answer.  
<ESMA_QUESTION_MARG_1>
In the view of the undersigned, the legitimate interest referred to under point b) should be retained.
The case at hand (namely, the financial stability of the issuer being in serious and imminent danger, outside the scope of applicable insolvency legislation) presents structurally distinct characteristics from the protracted processes currently governed by the EC list.
While "protracted processes" are characterised by a sequence of intermediate events converging towards a final outcome determinable “ex ante”, an acute financial crisis affecting an issuer is, by definition, an unplanned and often unforeseeable emergency situation, in which the value of temporary confidentiality is strictly linked to the likelihood of success of the recovery measures.
As set out in Annex V of the Consultation Paper, the correspondence between point b) and items E) 24) and E) 25) of the EC list is not one of full overlap, given that those items refer to purely formal proceedings governed by insolvency legislation, whereas point (b) expressly covers a stage preceding the opening of insolvency proceedings, namely, the stage at which the issuer seeks to avoid the commencement of such proceedings through confidential negotiations with creditors, investors or potential acquirers.
The deletion of point b) would create a regulatory gap at precisely the most critical juncture, depriving the issuer of a crisis management tool that is both established and expected by the market. Premature disclosure at this stage could, in and of itself, cause the failure of negotiations aimed at financial recovery, with detrimental effects on existing and potential shareholders, creditors, and the stability of the market more broadly.
The retention of point (b) is therefore fully consistent with the objectives of the Listing Act, including the reduction of administrative burdens on listed issuers.
It is nonetheless recommended that explicit clarification be provided to the effect that the case falling within point (b) applies exclusively to situations in which the opening of formal proceedings included in the EC list has not yet occurred, so as to eliminate any risk of duplication or interpretative ambiguity.
<ESMA_QUESTION_ MARG_1>

Q2 What is your view on the legitimate interest which are proposed to be added to the MAR Guidelines? When commenting on a specific legitimate interest, please report in your answer the title as given in the relevant subsection. 
<ESMA_QUESTION_ MARG_2>
i) Orders by a public authority to maintain confidentiality
It is considered that the explicit recognition of this legitimate interest is both welcome and appropriate.
In several European jurisdictions, public authorities are vested with powers to impose confidentiality obligations on sensitive information. The explicit provision in Guideline 1 eliminates the interpretative uncertainty which, in practice, has led issuers to adopt divergent solutions at national level.
It is nonetheless suggested that the following cumulative conditions be specified in order for the case to be established:
· the order issued by the public authority must have an identifiable legal basis (whether a statutory provision, a regulation, or a power implicitly recognised under national or EU law);
· the issuer must ensure traceability in relation to the order received for the purposes of notification to the NCA at the time of disclosure;
· the delay must cease immediately upon the expiry of the obligation imposed by the authority.
b) Need to collect further information on the event or the circumstances to be disclosed
This case addresses a concrete and recurring need, which is particularly relevant in the context of cybersecurity incidents (cyber-attacks) and operational disasters, where the causal chain of effects is often only progressively ascertained.
The proposed approach is shared; however, it is noted that the current wording which requires, that the need to gather information be based on "objective and verifiable grounds", risks being unduly restrictive in practice, since in emergency situations the objective nature of the need for further assessment is almost invariably implicit in the nature of the event itself.
It is proposed that a clarification be added to the effect that, in the case of cybersecurity incidents subject to mandatory notification pursuant to Directive NIS 2, Directive (EU) 2022/2555, the timeframe within which the issuer is required to gather sufficient information to make a public disclosure should be interpreted in coordination with the notification deadlines set out under NIS 2, so as to avoid a situation in which MAR disclosure obligations require the publication of communications that are still incomplete or potentially misleading.
c) Risk to lose a business opportunity when participating in parallel procurement processes
This case is pertinent and well-constructed. Its inclusion is fully supported. It is nonetheless recommended that its scope of application be extended to private tender procedures (and not solely public ones), given that in many economic sectors – including energy, telecommunications and infrastructure – competitive selection procedures take hybrid or entirely private forms, in which the risk of competitive harm arising from disclosure is identical to that which would occur in a formal public tender.
<ESMA_QUESTION_ MARG_2>
Q3 In addition to the case of parallel procurements of the same nature, are you aware of other instances where disclosure of sensitive commercial information may jeopardise an issuer’s business opportunity, and should thus qualify as a legitimate interest for the delay?  
<ESMA_QUESTION_MARG_3>
In addition to the case of parallel tender procedures, the following situations are identified as warranting consideration:
i. Confidential negotiations with private counterparties for the disposal of assets or business divisions. 
Although M&A negotiations are now included in the EC list as a protracted process, there remains a residual scope of application for situations in which the issuer has received, without having solicited them, non-binding offers from third parties, and in which premature disclosure would undermine the issuer's ability to conduct an orderly competitive procedure. In such cases, the delay serves a legitimate commercial interest not attributable to a formally initiated process.
ii. Pricing strategies or the launch of new products or services. 
In sectors characterised by high technological or commercial competitiveness, the early disclosure of information relating to forthcoming product launches, pricing policies or exclusive distribution agreements may significantly prejudice the issuer's competitive position, enabling competitors to anticipate strategic moves or to respond with countermeasures before the issuer has completed its plan.
iii. Information relating to disputes at the pre-settlement stage. 
Where the issuer is involved in material litigation and is conducting confidential negotiations with a view to reaching a settlement, premature disclosure of the dispute and its potential outcome could weaken the issuer's negotiating position, adversely affecting the terms of the settlement to the detriment of shareholders.
<ESMA_QUESTION_ MARG_3>
Q4 In your view, which legitimate interests could be added to the MAR Guidelines for the purpose of the delay in the disclosure?  
<ESMA_QUESTION_MARG_4>
The insertion of the following additional legitimate interests is proposed:
i. Reputational crisis situations or emergency management conducted in coordination with public authorities. 
In certain cases, issuers manage crisis situations — whether environmental, product-related or safety-related — in close coordination with regulatory or governmental authorities, and unilateral disclosure prior to the authority having completed its assessment or adopted the measures falling within its competence could prove not only premature but also counterproductive to market integrity and investor interests.
ii. Coordination with other supervisory authorities in cross-border contexts. 
Issuers listed in multiple jurisdictions may find themselves in situations where disclosure in one market would be premature relative to the verification requirements imposed by the competent authority of another market. It is hoped that the Guidelines will explicitly acknowledge the relevance of such situations, so as to avoid unintended international informational asymmetries.
iii. Confidentiality obligations arising from contractual arrangements with counterparties binding upon the issuer for a specified period, in conjunction with an underlying verifiable legitimate commercial interest. 
This case is already partially covered by the proposed commercial legitimate interest; however, it would merit explicit mention in order to clarify that contractual obligations, and not solely orders issued by public authorities, may also serve as the basis for a legitimate interest in delaying disclosure, provided that such interest is substantiated by a recognisable ground and is not merely instrumental to circumventing the disclosure obligation.
<ESMA_QUESTION_ MARG_4>
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