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Reply Form
to the Consultation Paper on MAR Guidelines on delay in the disclosure of inside information


Responding to this Consultation Paper 
ESMA invites comments on all matters in this Consultation Paper and in particular on the specific questions summarised in Annex 1. Comments are most helpful if they:
respond to the question stated;
indicate the specific question to which the comment relates;
contain a clear rationale; and
describe any alternatives ESMA should consider.
ESMA will consider all comments received by 29 April 2026. 
All contributions should be submitted online at www.esma.europa.eu under the heading ‘Your input - Consultations’. 
Instructions
In order to facilitate analysis of responses to the Consultation Paper, respondents are requested to follow the below steps when preparing and submitting their response:
•	Insert your responses to the questions in the Consultation Paper in this reply form. 
•	Please do not remove tags of the type < ESMA_QUESTION_CPIL_0>. Your response 	to each question has to be framed by the two tags corresponding to the question.
•	If you do not wish to respond to a given question, please do not delete it but simply 	leave the text “TYPE YOUR TEXT HERE” between the tags.
•	When you have drafted your responses, save the reply form according to the following 	convention: ESMA_CP1_ MARG_nameofrespondent. 
	For example, for a respondent named ABCD, the reply form would be saved with the 	following name: ESMA_CP1_ MARG_ABCD.
•	Upload the Word reply form containing your responses to ESMA’s website (pdf 	documents will not be considered except for annexes). All contributions should be 	submitted online at www.esma.europa.eu under the heading ‘Your input - 	Consultations’.

Publication of responses
All contributions received will be published following the close of the consultation, unless you request otherwise.  Please clearly and prominently indicate in your submission any part you do not wish to be publicly disclosed. A standard confidentiality statement in an email message will not be treated as a request for non-disclosure. A confidential response may be requested from us in accordance with ESMA’s rules on access to documents. We may consult you if we receive such a request. Any decision we make not to disclose the response is reviewable by ESMA’s Board of Appeal and the European Ombudsman.
Data protection
Information on data protection can be found at www.esma.europa.eu under the heading ‘Data protection’.
Who should read this paper?
All interested stakeholders are invited to respond to this consultation paper. This consultation paper is of primary interest to issuers, including SMEs, and trading venues, but responses are also sought from any other market participant including trade associations and industry bodies, institutional and retail investors, consultants and academics. 

General information about respondent
	Name of the company / organisation
	Middlenext
	Activity
	Business association
	Are you representing an association?
	☒
	Country / Region
	France


Questions
Q1 Do you see merits in maintaining the legitimate interest currently described in point b of Guideline 1 (i.e possibility for the issuer to delay the disclosure of its financial situation, where an immediate publication may jeopardise the measures to reestablish its viability)? Please indicate the arguments supporting your answer.  
<ESMA_QUESTION_MARG_1>
We do support maintaining the legitimate interest described in point b) of Guideline 1 as it represents an essential and balanced component of the deferral regime provided in the MAR regulation.  

In situations involving a serious and imminent threat to the issuer’s financial viability, immediate disclosure could trigger irreversible consequences (loss of confidence, withdrawal of financing, early debt calls), thereby jeopardizing the implementation of restructuring solutions that might otherwise still be feasible. Deferral allows, within a strictly regulated framework, for the preservation of the conditions necessary for an effective recovery.
The current legal framework limits the risk of abuse: the delay is contingent upon maintaining confidentiality, avoiding public deception, and the issuer’s ability to justify, ex post, the legitimacy of its decision. These safeguards ensure sufficient protection of market integrity, while preventing excessive and self-fulfilling market reactions.
Maintaining this legitimate interest is particularly important for small and mid-caps, whose financial structure and access to financing are more sensitive to information volatility. More controlled communication, following a stabilization phase, contributes to information that is more useful and intelligible to the market.
In addition, we do want to express that some undertakings choose to disclose undergoing legal procedures and negotiations to publicly disclose that this serious matter is under top-management supervision and that all the actions possible are considered. Keeping the flexibility whether to disclose it or not is key for small and mid-caps.  
We also do want to highlight the fact that crystal-clear guidelines will be required so that CEOs and Boards fully understand:
Whether they are in what is considered as protracted process, or not (does the simplification apply or not)
That is do not have any implication on the Insider list requirements, and even if there is no public disclose, they still have to open and manage an Insider list related to the protracted process

<ESMA_QUESTION_ MARG_1>

Q2 What is your view on the legitimate interest which are proposed to be added to the MAR Guidelines? When commenting on a specific legitimate interest, please report in your answer the title as given in the relevant subsection. 
<ESMA_QUESTION_ MARG_2>
We first would like to stress out that the ESMA Guidelines should have first general principles and guidances, and then examples of specific situations indicated as non-exhaustive. There will always be specific circumstances that will fall into legitimate interest that will not be described. The first priority is that issuers have clear and understandable guidelines to operate and to assess whether a delay is justified. Some mid-caps fear a narrow reading of the examples set out in the Guidelines. The examples of legitimate interests cited by ESMA do not necessarily constitute cases of inside information, and it is ultimately for the issuer to determine whether a given piece of information qualifies as inside information.
Regarding the new situations of legitimate interests to incorporate as examples in the ESMA Guidelines :
1. orders by a public Authority to maintain confidentiality
2. need to collect information on the event or the circumstances to be disclosed
3. risk to lose a business opportunity when participating in parallel procurement processes or in the conclusion of private negotiations. 
Example #1 : 
Where such an injunction is based on a clear legal basis and pursues an overriding public interest objective (public order, national security or public health), the issuer is subject to a binding legal obligation. In this context, a requirement for immediate disclosure would be likely to create a conflict of standards and would undermine the principle of legality.
This recognition is consistent with the logic of the delayed disclosure regime, which aims to reconcile market transparency with exceptional circumstances in which immediate disclosure is inappropriate or legally prohibited. The information asymmetry resulting from such a situation stems, therefore, from a choice made by the public authority and not from a discretionary decision by the issuer.
In order to preserve market integrity, this legitimate interest should, however, be strictly limited to cases where the order is issued by a competent authority, is precisely defined, proportionate and time-limited, and where the issuer is able to document its existence and scope. Disclosure of inside information should take place as soon as the duty of confidentiality ceases or is no longer necessary. 
It would be helpful to also have a comment in the Guidelines on the position to hold when there is a request for permanent confidentiality. 
Example #2 : 
The recognition of a legitimate interest based on the need to gather further information may be accepted in exceptional cases but gives rise to some reservations due to the inherently subjective nature of such an assessment. Determining when information is ‘sufficient’ for the market relies heavily on the issuer’s assessment. It is likely that the ex post supervisory authority could easily challenge this assessment. 
This example could also be transformed into an additional wording into the Article 7 of the MAR regulation to take into consideration the need to collect information on the event or the circumstances before disclosure: 
Article 7 (1) : 
“Inside information shall comprise the following types of information: 
(a) information of a precise nature, which has not been made public, relating, directly or indirectly, to one or more issuers or to one or more financial instruments, and which, if it were made public, would be likely to have a significant effect on the prices of those financial instruments or on the price of related derivative financial instruments; 

Article 7 (2) :
“For the purposes of paragraph 1, information shall be deemed to be of a precise nature if it indicates a set of circumstances which exists or which may reasonably be expected to come into existence, or an event which has occurred or which may reasonably be expected to occur, where it is specific enough to enable a conclusion to be drawn as to the possible effect of that set of circumstances […]”  
If examples are quoted, we suggest that there are more than the cyberattacks, such as major climate events or geopolitical shocks to ensure the guidelines remain adaptable to various exceptional circumstances. 
Example #3 : 
The recognition of a legitimate interest based on the risk of losing a business opportunity when participating in simultaneous tenders is a positive step, insofar as the disclosure of sensitive commercial information is likely to undermine the conditions for fair competition. 
In this specific context, immediate publication may place the issuer at an unjustified competitive disadvantage by allowing competitors to adjust their bids. 
This is considered by small and mid-caps as an example of the inherent disadvantages of being listed, as an unlisted company has much greater freedom in its communications. This legitimate interest is consistent with the objective of preserving open competition and equal treatment in procurement procedures. 
We request to open this case not only to public procurement procedures, but also to private procurement ones by making it more general. 
<ESMA_QUESTION_ MARG_2>
Q3 In addition to the case of parallel procurements of the same nature, are you aware of other instances where disclosure of sensitive commercial information may jeopardise an issuer’s business opportunity, and should thus qualify as a legitimate interest for the delay?  
<ESMA_QUESTION_MARG_3>
Disclosure of sensitive commercial information may jeopardize issuers’ business opportunities in many ways. From the issuers perspective, it can extremely be difficult to assess, what kind of information constituting commercial secrecy could be considered unimportant by reasonable investor and thus could be kept confidential. 
Middlenext would like to stress out that extending a list of examples might lead to restrictions in the application of legitimate interest for delay, as some parties might have a very strict reading of the examples. Small and mid-caps would rather have strong guiding principles. 
Nevertheless, we would like to share with ESMA examples quoted by small and mid-caps on real life experiences as inputs for a generic guideline: 
• Advanced negotiations with a client or strategic partner: the disclosure of details relating to financial terms (prices, volumes, margins, exclusivity) before the agreement is finalised may weaken the issuer’s negotiating position or lead the other party to renegotiate on unfavourable terms.
• Gradual commercial roll-out into new markets or the launch of an innovative offering: the premature disclosure of strategic information (positioning, pricing, roll-out schedule) may enable competitors to anticipate, adapt their offering or neutralise the intended competitive advantage.
• Renewal of significant contracts in a competitive environment: the disclosure of information relating to commercial performance or contractual terms under discussion may negatively influence the outcome of negotiations, particularly by encouraging competitors to align their positions.
• Exclusive distribution, licensing or partnership agreements: the early disclosure of the existence or financial terms of such agreements may jeopardise the conclusion of related or competing contracts, or undermine the overall market coverage strategy
• Situations in which the issuer is dependent on multiple or sequential counterparties: where the conclusion of a business opportunity is contingent upon several successive stages or agreements, the early disclosure of an initial stage may jeopardise the subsequent ones.
<ESMA_QUESTION_ MARG_3>
Q4 In your view, which legitimate interests could be added to the MAR Guidelines for the purpose of the delay in the disclosure?  
<ESMA_QUESTION_MARG_4>
As for Question 3, Middlenext would like to stress out that extending a list of examples might lead to restrictions in the application of legitimate interest for delay, as some parties might have a very strict reading of the examples. Small and mid-caps would rather have strong guiding principles. 
Nevertheless, we would like to share with ESMA examples quoted by small and mid-caps :
• Protection of sensitive strategic data (trade secrets): in exceptional circumstances where immediate disclosure would reveal critical technical, industrial or commercial information that could cause the issuer to lose a vital and irreplaceable competitive advantage.
• Crisis management situations requiring prior coordination: for example, where communication must be coordinated with key partners, sectoral authorities or other stakeholders in order to avoid contradictory or incomplete messages that could amplify negative market effects.
• Appointment of key managers or senior executives: we consider that the appointment of key managers or senior executives represents another situation in which immediate disclosure of inside information may adversely affect an issuer’s legitimate business interests and may therefore constitute a legitimate interest capable of justifying delayed disclosure under Article 17(4) MAR.
Two additional remarks (outside the scope of question 4) : 
For an inside information which topic does not lead to a conclusion, what triggering event should be considered to close the Insider list ? More generally, delay in communication of privileged information is one important topic, but the underlying consequence of the Insider list management is one as important and complex. Considering additional guidelines on that topic could be helpful for issuers. 
The final guidelines are expected to be published in Q4 2026 : a communication of the rules applying between June, 5 2026 and the publication of final guidelines will be helpful for small and mid-caps.
<ESMA_QUESTION_ MARG_4>
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