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Reply Form
to the Consultation Paper on MAR Guidelines on delay in the disclosure of inside information


Responding to this Consultation Paper 
ESMA invites comments on all matters in this Consultation Paper and in particular on the specific questions summarised in Annex 1. Comments are most helpful if they:
respond to the question stated;
indicate the specific question to which the comment relates;
contain a clear rationale; and
describe any alternatives ESMA should consider.
ESMA will consider all comments received by 29 April 2026. 
All contributions should be submitted online at www.esma.europa.eu under the heading ‘Your input - Consultations’. 
Instructions
In order to facilitate analysis of responses to the Consultation Paper, respondents are requested to follow the below steps when preparing and submitting their response:
•	Insert your responses to the questions in the Consultation Paper in this reply form. 
•	Please do not remove tags of the type < ESMA_QUESTION_CPIL_0>. Your response 	to each question has to be framed by the two tags corresponding to the question.
•	If you do not wish to respond to a given question, please do not delete it but simply 	leave the text “TYPE YOUR TEXT HERE” between the tags.
•	When you have drafted your responses, save the reply form according to the following 	convention: ESMA_CP1_ MARG_nameofrespondent. 
	For example, for a respondent named ABCD, the reply form would be saved with the 	following name: ESMA_CP1_ MARG_ABCD.
•	Upload the Word reply form containing your responses to ESMA’s website (pdf 	documents will not be considered except for annexes). All contributions should be 	submitted online at www.esma.europa.eu under the heading ‘Your input - 	Consultations’.

Publication of responses
All contributions received will be published following the close of the consultation, unless you request otherwise.  Please clearly and prominently indicate in your submission any part you do not wish to be publicly disclosed. A standard confidentiality statement in an email message will not be treated as a request for non-disclosure. A confidential response may be requested from us in accordance with ESMA’s rules on access to documents. We may consult you if we receive such a request. Any decision we make not to disclose the response is reviewable by ESMA’s Board of Appeal and the European Ombudsman.
Data protection
Information on data protection can be found at www.esma.europa.eu under the heading ‘Data protection’.
Who should read this paper?
All interested stakeholders are invited to respond to this consultation paper. This consultation paper is of primary interest to issuers, including SMEs, and trading venues, but responses are also sought from any other market participant including trade associations and industry bodies, institutional and retail investors, consultants and academics. 

General information about respondent
	Name of the company / organisation
	Dutch Banking Association
	Activity
	Trade Association
	Are you representing an association?
	☒
	Country / Region
	Netherlands


Questions
Q1 Do you see merits in maintaining the legitimate interest currently described in point b of Guideline 1 (i.e possibility for the issuer to delay the disclosure of its financial situation, where an immediate publication may jeopardise the measures to reestablish its viability)? Please indicate the arguments supporting your answer.  
<ESMA_QUESTION_MARG_1>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_ MARG_1>

Q2 What is your view on the legitimate interest which are proposed to be added to the MAR Guidelines? When commenting on a specific legitimate interest, please report in your answer the title as given in the relevant subsection. 
<ESMA_QUESTION_ MARG_2>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_ MARG_2>
Q3 In addition to the case of parallel procurements of the same nature, are you aware of other instances where disclosure of sensitive commercial information may jeopardise an issuer’s business opportunity, and should thus qualify as a legitimate interest for the delay?  
<ESMA_QUESTION_MARG_3>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_ MARG_3>
Q4 In your view, which legitimate interests could be added to the MAR Guidelines for the purpose of the delay in the disclosure?  
<ESMA_QUESTION_MARG_4>
We welcome ESMA’s initiative to align the MAR Guidelines with the amended disclosure regime under the Listing Act. We support the objective of ensuring that disclosure is proportionate and focused on information that is (economically) meaningful for investors, while avoiding unnecessary or premature market announcements. 

We note that the European Commission has adopted a Commission document under Article 17 MAR (C(2026)2149, final), which, once applicable, further specifies disclosure requirements in protracted processes and delayed disclosure. The revised MAR Guidelines should operate coherently with this emerging Level 2 framework.

However, the proposals do not sufficiently accommodate prudential supervisory permission processes for contemplated Reductions of Own Funds (ROOFs) of credit institutions, including share buybacks. Permission granted by the relevant prudential competent authority (such as the ECB or, where applicable, a national competent authority) is a necessary regulatory precondition, but does not, in itself, determine whether and when a ROOF will be executed. Whether execution actually takes place depends on market conditions, capital development and, crucially, a subsequent internal decision by the institution’s management body to execute the relevant transaction.

Therefore, we ask ESMA to explicitly address contemplated ROOFs in the MAR Guidelines, while fully respecting the issuer’s primary responsibility to assess whether and when inside information arises. This is particularly important in light of the Listing Act’s objective to enhance the proportionality and relevance of disclosure obligations for investors.

The assessment of inside information remains with the issuer
As a preliminary point, we emphasise that, in accordance with Article 17 MAR, it ultimately remains the responsibility of the credit institution itself to assess, on a case‑by‑case basis, whether and when a contemplated reduction of own funds constitutes inside information.

In certain circumstances, an issuer may reasonably conclude that the granting of prudential supervisory permission by the relevant prudential competent authority for a contemplated ROOF (in the absence of a management body decision) does not yet meet the inside information threshold. In such cases, no disclosure obligation arises and no delayed disclosure mechanism is needed.

The question addressed in this response therefore arises only where the issuer concludes that, notwithstanding the absence of an internal decision to execute the transaction, the circumstances following supervisory permission do give rise to inside information.

The issue addressed by the draft Guidelines
Where a credit institution determines that inside information is present following supervisory permission for a contemplated ROOF, a key practical question is whether disclosure would be expected already at that stage, even though execution may still be uncertain and subject to a later management body decision.

This creates a tension with prudential and governance reality. Supervisory permission does not mean that the ROOF will be executed; execution remains contingent on market conditions, capital development and, crucially, a subsequent decision to execute the relevant transaction by the credit institution’s management body. Moreover, in practice, the management body decision to execute a ROOF is typically taken only shortly before the public announcement of the transaction, once market conditions, capital development and final internal assessments have been completed. 

Immediate disclosure at the stage of supervisory permission risks premature and potentially misleading market signalling since depending on the aforementioned circumstances a transaction may be postponed or may even not take place at all. Such premature disclosure may expose the issuer to undue market pressure and volatility, without providing investors with actionable or reliable information on the likelihood or timing of execution.

This is in line with the Delegated Regulation (EU) 2023/827 on the reduction of own funds and eligible liabilities (“RTS own funds”), where Article 28(2) links sufficient certainty to the public announcement of the intention to redeem, reduce or repurchase an own fund instrument.

This approach also aligns with Commission document C(2026)2149 (final), which provides that, for share buybacks, the decision by the issuer’s governing body to carry out the share buyback qualifies as the final event triggering disclosure (“as soon as possible after the issuer’s governing body has taken the final decision to carry out a share buy‑back”).

Practice across Member States does not appear to be uniform. In certain contexts, the inside information threshold may be considered to be reached only once the management body has taken a decision to execute the ROOF, which provides a clear and operationally workable disclosure trigger. In other situations, credit institutions may be confronted with the view that inside information arises following supervisory permission, which further highlights the value of explicit guidance on the availability of delayed disclosure.

Requested clarification from ESMA
To avoid premature disclosure and divergent practices across the EU, we ask ESMA to clarify the availability of delayed disclosure in the specific context of contemplated ROOFs of credit institutions. 

Where a credit institution concludes that supervisory permission granted by the relevant prudential competent authority for a contemplated ROOF constitutes inside information, ESMA could recognise that the issuer may have a legitimate interest under Article 17(4) MAR to delay disclosure until the management body has taken its internal decision to execute the ROOF, provided that the delayed disclosure does not contradict the issuer’s latest public statements on the matter and confidentiality is ensured.
Such clarification would support the Listing Act’s objective of proportional and investor‑relevant disclosure, reduce the risk of premature and potentially misleading market signalling, and provide issuers with a clear and workable framework for applying delayed disclosure in this specific prudential context.
<ESMA_QUESTION_ MARG_4>
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