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Reply Form
to the Consultation Paper on MAR Guidelines on delay in the disclosure of inside information


Responding to this Consultation Paper 
ESMA invites comments on all matters in this Consultation Paper and in particular on the specific questions summarised in Annex 1. Comments are most helpful if they:
respond to the question stated;
indicate the specific question to which the comment relates;
contain a clear rationale; and
describe any alternatives ESMA should consider.
ESMA will consider all comments received by 29 April 2026. 
All contributions should be submitted online at www.esma.europa.eu under the heading ‘Your input - Consultations’. 
Instructions
In order to facilitate analysis of responses to the Consultation Paper, respondents are requested to follow the below steps when preparing and submitting their response:
•	Insert your responses to the questions in the Consultation Paper in this reply form. 
•	Please do not remove tags of the type < ESMA_QUESTION_CPIL_0>. Your response 	to each question has to be framed by the two tags corresponding to the question.
•	If you do not wish to respond to a given question, please do not delete it but simply 	leave the text “TYPE YOUR TEXT HERE” between the tags.
•	When you have drafted your responses, save the reply form according to the following 	convention: ESMA_CP1_ MARG_nameofrespondent. 
	For example, for a respondent named ABCD, the reply form would be saved with the 	following name: ESMA_CP1_ MARG_ABCD.
•	Upload the Word reply form containing your responses to ESMA’s website (pdf 	documents will not be considered except for annexes). All contributions should be 	submitted online at www.esma.europa.eu under the heading ‘Your input - 	Consultations’.

Publication of responses
All contributions received will be published following the close of the consultation, unless you request otherwise.  Please clearly and prominently indicate in your submission any part you do not wish to be publicly disclosed. A standard confidentiality statement in an email message will not be treated as a request for non-disclosure. A confidential response may be requested from us in accordance with ESMA’s rules on access to documents. We may consult you if we receive such a request. Any decision we make not to disclose the response is reviewable by ESMA’s Board of Appeal and the European Ombudsman.
Data protection
Information on data protection can be found at www.esma.europa.eu under the heading ‘Data protection’.
Who should read this paper?
All interested stakeholders are invited to respond to this consultation paper. This consultation paper is of primary interest to issuers, including SMEs, and trading venues, but responses are also sought from any other market participant including trade associations and industry bodies, institutional and retail investors, consultants and academics. 

General information about respondent
	Name of the company / organisation
	EuropeanIssuers
	Activity
	Issuer (Other than SME)
	Are you representing an association?
	☒
	Country / Region
	Europe


Questions
Q1 Do you see merits in maintaining the legitimate interest currently described in point b of Guideline 1 (i.e possibility for the issuer to delay the disclosure of its financial situation, where an immediate publication may jeopardise the measures to reestablish its viability)? Please indicate the arguments supporting your answer.  
<ESMA_QUESTION_MARG_1>
EuropeanIssuers aims to provide its contribution to the ESMA Consultation Paper on MAR Guidelines on delay in the disclosure of inside information.
Regarding Q1, we would support maintaining the legitimate interest currently described in point b) of Guideline 1 (i.e possibility for the issuer to delay the disclosure of its financial situation, even though not within the scope of the applicable insolvency law, where an immediate publication may jeopardise the measures to reestablish its viability).
As illustrated in the Consultation Paper, it may be necessary to delay the publication of inside information where financial viability could be restored through a series of actions, such as loans, bond issuances or asset sales. This appears to refer to a pre-insolvency situation, whereas the list of final events in the Commission Delegated Regulation of 8 April 2026 supplementing Regulation (EU) No 596/2014, as regards the disclosure of inside information in protracted processes and the delay of disclosures, relates more to formal proceedings.
<ESMA_QUESTION_ MARG_1>

Q2 What is your view on the legitimate interest which are proposed to be added to the MAR Guidelines? When commenting on a specific legitimate interest, please report in your answer the title as given in the relevant subsection. 
<ESMA_QUESTION_ MARG_2>
Before answering Question 2, EuropeanIssuers would like to make three general considerations regarding the ESMA draft Guidelines that should be recalled in the final text:
1. The specific situations listed in the MAR Guidelines should be regarded as purely indicative and non-exhaustive. 
2. It remains the issuer’s responsibility, pursuant to Article 17(4) MAR, to assess whether a delay is justified in light of the specific circumstances of each case, without being constrained by a narrow reading of the examples set out in the Guidelines. A legitimate interest to delay the disclosure of inside information exists whenever immediate disclosure would be likely to prejudice the issuer’s ability to protect or pursue a lawful objective, provided that the delay is necessary and proportionate to safeguard that objective, the issuer’s communication is not in contradiction with its last public announcement, and the issuer is able to ensure the confidentiality of the inside information during the period of delay. 
3. The examples of legitimate interests cited by ESMA do not necessarily constitute cases of inside information, and it is ultimately for the issuer to determine whether a given piece of information qualifies as inside information.
Coming to Question 2, for background ESMA proposes new situations of legitimate interests and namely: a) orders by a public Authority to maintain confidentiality; b) need to collect information on the event or the circumstances to be disclosed; c) risk to lose a business opportunity when participating in parallel procurement processes or in the conclusion of private negotiations. 
· Regarding letter a): from European Issuers’ point of view there is no doubt that an issuer who receives an order from a public authority must comply with it. However, ESMAs’ clarification in that respect is helpful, so that issuer will have no trouble explaining that he did not violate any rules and that he was simply complying with an order from a public authority.
However, EuropeanIssuers would like ESMA to consider to also include the case of statutory confidential obligations under a foreign legal system as the situation is quite similar to the one already described by ESMA where, for example, a foreign law demands or allows for keeping an information confidential, but EU law constitutes a disclosure obligation. Moreover, EuropeanIssuers would like to have a clarification from ESMA on the situation where a non-disclosure order issued by a public authority is perpetual or does not contain an expiry date. In such circumstances, it is unclear whether the delay in the disclosure of inside information pursuant to Article 17(4) MAR applies for an indefinite period - for as long as the order remains in force - or whether the legitimate interest for delay simply does not apply in the absence of a defined time limit.
· Regarding letter b): EuropeanIssuers would like to make the following comments: 
Interplay between Article 7 and Article 17 MAR: it should be noted that, in our view, the information at stake may lack the character of precision required under Article 7 MAR until the information-gathering process has been completed and the results have been duly analysed by the issuer's administrative body. In such circumstances, the information would not yet qualify as inside information and, accordingly, no disclosure obligation under Article 17 MAR would arise in the first place, rendering the question of delay under Article 17(4) MAR not applicable. This assessment, that should be left to a case-by case analysis by the issuer, should be clarified in the final guidelines.  
The need for a “comprehensive assessment” and remediation: We strongly suggest explicitly including the concept of a "comprehensive assessment" that covers both direct and indirect impacts, as well as potential remediation actions. Premature disclosure of an incident, before the issuer's administrative body has duly analysed its full scope and the mitigating measures available, carries a significant risk of misleading the public regarding the actual consequences of the event.
Broadening the scope of examples: We believe the examples provided in the guidelines should not be limited to cyberattacks. A single, specific example could lead to a restrictive interpretation of "legitimate interest" in the context of other fast-evolving and complex crises. Expanding the examples to include major climate events or geopolitical shocks ensures the guidelines remain adaptable to various exceptional circumstances. 
We therefore suggest the following wording:
“the issuers need to collect and analyse additional information which is not immediately available about an exceptional event or circumstance, in order to enable a comprehensive correct assessment by market participants, including potential remediation actions that can be implemented by issuers. This could be for example the case where the issuers need to collect and analyse comprehensive information on the effect of a major incident such as a major climate or a geopolitical issue or a major cyberattack to provide correct information to the public and to avoid the negative effects a premature communication of the incident or the attack to the public may cause”.
· Regarding letter c) EuropeanIssuers considers the example not really clear and would appreciate a clearer example or this example to be clarified.
<ESMA_QUESTION_ MARG_2>
Q3 In addition to the case of parallel procurements of the same nature, are you aware of other instances where disclosure of sensitive commercial information may jeopardise an issuer’s business opportunity, and should thus qualify as a legitimate interest for the delay?  
<ESMA_QUESTION_MARG_3>
Disclosure of sensitive commercial information may jeopardize issuers’ business opportunities in many ways. Since MAR contains no carve-out for any kind of commercial secrecy, it’s extremely difficult to assess, what kind of information constituting commercial secrecy could be considered unimportant by reasonable investor and thus could be kept confidential by a company. As a consequence, issuers feel reluctant to enter into transactions, which could be of importance to investors, since this may lead to the necessity to disclose some details of transactions, which could be crucial from the perspective of competitiveness of issuer and/or its counterparty. Possibility to delay information constituting commercial secrecy could solve partially the problem of over transparency of issuers.
<ESMA_QUESTION_ MARG_3>
Q4 In your view, which legitimate interests could be added to the MAR Guidelines for the purpose of the delay in the disclosure?  
<ESMA_QUESTION_MARG_4>
We are of the opinion that further examples of legitimate interests could improve legal certainty, even though the examples provided by ESMA serve as illustrations of the principle, not as a closed catalogue limiting the issuer's discretion. 
Besides generalising the principle of protecting commercial secrets (see Q 3) the following additional points could be included: 
· Coordination of disclosures in a group of companies: EuropeanIssuers considers that if two group companies are obliged to disclose inside information (e.g. because both are listed companies in the EU or underly similar obligations under a foreign law) it should be of legitimate interest to delay disclosures for the time it takes to coordinate the disclosures. This would allow for a clear capital markets communication which is also in the interest of investors. considering that MAR does not tackle the relevant issue regarding the intragroup information flows. 
· Appointment of key managers or senior executives: EuropeanIssuers considers that the appointment of key managers or senior executives represents another situation in which immediate disclosure of inside information may adversely affect an issuer’s legitimate business interests and may therefore constitute a legitimate interest capable of justifying delayed disclosure under Article 17(4) MAR.
This may arise, in particular, where the issuer’s competent corporate body has decided to appoint a new manager or executive, but the individual concerned has not yet brought to an end his or her existing employment or contractual arrangement with a third party. In such a case, announcing the appointment before that prior relationship has been formally terminated could be detrimental both to the issuer and to the individual.
Premature disclosure could, for example, disrupt the orderly conclusion of the individual’s current engagement, compromise the successful completion of the appointment process, or expose the individual to professional or reputational consequences in the context of the continuing relationship with the current employer or contractual counterparty. There may also be circumstances in which the current employer, once informed of the intended departure, could take measures that make the transition more difficult or otherwise prejudice the contemplated appointment.
Against this background, the issuer should be regarded as having a legitimate interest in deferring disclosure until the individual has properly terminated the previous relationship. Given that this situation arises with some frequency in practice, EuropeanIssuers believes that the MAR Guidelines should expressly identify it as an example of a legitimate interest capable of supporting delayed disclosure.
A final remark concerns the date of publication of the final guidelines as ESMA states clearly that they are expected to be published in Q4 2026; even if guidelines are not binding, this creates a potential transitional gap during which issuers and national competent authorities may face uncertainty as to the applicable interpretative framework. A clarification from ESMA on how these provisions should be applied during this interim period, including whether a common supervisory approach could be envisaged at EU level, would be particularly useful to ensure consistency, legal certainty and a level playing field for issuers across Member States.
<ESMA_QUESTION_ MARG_4>
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