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Reply Form
to the Consultation Paper on MAR Guidelines on delay in the disclosure of inside information


Responding to this Consultation Paper 
ESMA invites comments on all matters in this Consultation Paper and in particular on the specific questions summarised in Annex 1. Comments are most helpful if they:
respond to the question stated;
indicate the specific question to which the comment relates;
contain a clear rationale; and
describe any alternatives ESMA should consider.
ESMA will consider all comments received by 29 April 2026. 
All contributions should be submitted online at www.esma.europa.eu under the heading ‘Your input - Consultations’. 
Instructions
In order to facilitate analysis of responses to the Consultation Paper, respondents are requested to follow the below steps when preparing and submitting their response:
•	Insert your responses to the questions in the Consultation Paper in this reply form. 
•	Please do not remove tags of the type < ESMA_QUESTION_CPIL_0>. Your response 	to each question has to be framed by the two tags corresponding to the question.
•	If you do not wish to respond to a given question, please do not delete it but simply 	leave the text “TYPE YOUR TEXT HERE” between the tags.
•	When you have drafted your responses, save the reply form according to the following 	convention: ESMA_CP1_ MARG_nameofrespondent. 
	For example, for a respondent named ABCD, the reply form would be saved with the 	following name: ESMA_CP1_ MARG_ABCD.
•	Upload the Word reply form containing your responses to ESMA’s website (pdf 	documents will not be considered except for annexes). All contributions should be 	submitted online at www.esma.europa.eu under the heading ‘Your input - 	Consultations’.

Publication of responses
All contributions received will be published following the close of the consultation, unless you request otherwise.  Please clearly and prominently indicate in your submission any part you do not wish to be publicly disclosed. A standard confidentiality statement in an email message will not be treated as a request for non-disclosure. A confidential response may be requested from us in accordance with ESMA’s rules on access to documents. We may consult you if we receive such a request. Any decision we make not to disclose the response is reviewable by ESMA’s Board of Appeal and the European Ombudsman.
Data protection
Information on data protection can be found at www.esma.europa.eu under the heading ‘Data protection’.
Who should read this paper?
All interested stakeholders are invited to respond to this consultation paper. This consultation paper is of primary interest to issuers, including SMEs, and trading venues, but responses are also sought from any other market participant including trade associations and industry bodies, institutional and retail investors, consultants and academics. 

General information about respondent
	Name of the company / organisation
	Assonime
	Activity
	Other
	Are you representing an association?
	☒
	Country / Region
	Italy


Questions
Q1 Do you see merits in maintaining the legitimate interest currently described in point b of Guideline 1 (i.e possibility for the issuer to delay the disclosure of its financial situation, where an immediate publication may jeopardise the measures to reestablish its viability)? Please indicate the arguments supporting your answer.  
<ESMA_QUESTION_MARG_1>
Assonime aims to provide its contribution to the ESMA Consultation Paper on MAR Guidelines on delay in the disclosure of inside information.
The Listing Act (EU Regulation 2024/2809) empowered ESMA to review the existing MAR Guidelines on delayed disclosure of inside information to make them compatible with the new regime; ESMA is empowered to establish a non-exhaustive indicative list of the legitimate interests of issuers, which is one of the conditions for the delay of inside information according to art. 17.4.
In the Consultation Paper ESMA deletes the legitimate interests currently referring to situations of protracted processes since the European Commission will adopt a delegated act to set out a non-exhaustive list of final events or final circumstances in protracted processes.   
ESMA also proposes to remove Guideline 2 on “situations in which delay of disclosure of inside information is likely to mislead the public” as this specific condition has been deleted by the Listing Act and it has been replaced by the condition according to which the inside information that the issuer intends to delay is not in contrast with the latest public announcement or other type of communication by the issuer on the same matter to which the inside information refers.
Moreover, ESMA proposes new situations of legitimate interests and namely: a) orders by a public Authority to maintain confidentiality; b) need to collect information on the event or the circumstances to be disclosed; c) risk to lose a business opportunity when participating in parallel procurement processes.
Before answering to the specific questions of the Consultation Paper, we would like to illustrate some more general considerations:
· if, on one side, we welcome the efforts made by ESMA outlining situations of legitimate interests, on the other side we would like to underline that the examples illustrated may constitute inside information (whenever they meet the requirements of inside information according to art. 7 MAR), for which delay is possible, but they are not necessarily inside information and this should be recalled in the final guidelines; as stated in Level 1 the assessment of an inside information and the conditions to delay (art. 17.4) are an exclusive issuer’s responsibility;
· the legitimate interests in the guidelines are not a closed catalogue and are purely indicative and non-exhaustive ones.
There is a concern that, in case of a dispute in a court, even though the guidelines are not binding, the examples in the second part of the sentences of the guidelines might be interpreted narrowly; after all, in the Consultation Paper ESMA states clearly that “the legitimate interests for the delay presented in the MAR guidelines shall be presented restrictively[footnoteRef:1]” and one may fear that this interpretation could also regard the second part of the sentences.  [1:  P. 12, par. 30.] 

Regarding Q1, we would support maintaining the legitimate interest currently described in point b) of Guideline 1 (i.e possibility for the issuer to delay the disclosure of its financial situation, even though not within the scope of the applicable insolvency law, where an immediate publication may jeopardise the measures to reestablish its viability).

As illustrated in the Consultation Paper, it could be necessary to delay the publication of inside information when the financial viability could be restored through a series of actions (such as loans, bond emissions, sales of assets) which seem to refer to a pre-insolvency situation while the list of final events in the draft delegated act regard more formal proceedings[footnoteRef:2].  [2:  See items 25 and 26 of the draft delegated act.] 


<ESMA_QUESTION_ MARG_1>

Q2 What is your view on the legitimate interest which are proposed to be added to the MAR Guidelines? When commenting on a specific legitimate interest, please report in your answer the title as given in the relevant subsection. 
<ESMA_QUESTION_ MARG_2>
Assonime supports the situations of legitimate interests proposed and namely let. a) orders by a public Authority to maintain confidentiality and let. c) risk to lose a business opportunity when participating in parallel procurement processes or in the conclusion of private negotiations.
However, we consider that the examples illustrated in the second part of the sentences in let. a): “For example, public authorities may order not to disclose the tender award in a public procurement on the basis of the applicable law, or to maintain the confidentiality on the grounds of public policy, public security and public health” should be deleted.
The same reasoning should regard the second part of the sentence at let. c): “Examples of cases where the disclosure of sensitive commercial information may jeopardise business opportunities for the issuer include the case where, following the award of the contract in a procurement process, participants in other similar ongoing public tenders could take into consideration the terms and conditions disclosed by the issuer to submits more competitive bids”. 
The rationale of our proposal is that the situations of legitimate interests should be as general as possible, expression of a broader principle, not a closed catalogue; even if ESMA’s list is non-exhaustive and the issuer may identify additional legitimate interests, as underlined in the Consultation Paper, it is the issuer’ responsibility to decide to delay inside information and therefore the necessary discretion for the evaluation of the specific situation should be left to the issuer. The examples reported in the second part of the sentences (the ones in italics above) could instead lead to a restrictive interpretation of the legitimate interest in case of a controversial issue.
Regarding Guideline 1, let. b) on the issuer “need to collect information which is not immediately available about an exceptional event or circumstance, in order to enable a correct assessment by market participants. This could be for example the case where the issuers need to collect information on the effects of a major incident or cyber-attack to provide correct information to the public and to avoid the negative effects a premature communication of the incident or the attack to the public may cause”, ESMA should clarify that it is applicable in circumstances which are not protracted processes (defined, in the draft delegated act, as involving “a series of action, steps or decisions spread in time which need to be performed, at least in part by an issuer, to achieve an intended objective or result”[footnoteRef:3]). [3:  See recital 1.] 

We also strongly suggest explicitly including the concept of a "comprehensive assessment" that covers both direct and indirect impacts, as well as potential remediation actions. Premature disclosure of an incident, before the issuer's administrative body has duly analysed its full scope and the mitigating measures available, carries a significant risk of misleading the public regarding the actual consequences of the event.
We therefore suggest the following wording at the first part of the sentence:
“the issuers need to collect and analyse additional information which is not immediately available about an exceptional event or circumstance, in order to enable a comprehensive correct assessment by market participants, including potential remediation actions that can be implemented by issuers.
Moreover, the example of a cyber-attack in the second part of the sentence may be misleading as it is not necessarily an inside information when, for example, the cyber-attack regards minor services/activities which do not have significant impacts on the issuer; once again, as stated at answer at Q1 above, the assessment of an inside information lies only with the issuer. We therefore suggest deleting the second part of the sentence (the one in italics above). 
TYPE YOUR TEXT HERE
<ESMA_QUESTION_ MARG_2>
Q3 In addition to the case of parallel procurements of the same nature, are you aware of other instances where disclosure of sensitive commercial information may jeopardise an issuer’s business opportunity, and should thus qualify as a legitimate interest for the delay?  
<ESMA_QUESTION_MARG_3>
See answer to Q2 above.
<ESMA_QUESTION_ MARG_3>
Q4 In your view, which legitimate interests could be added to the MAR Guidelines for the purpose of the delay in the disclosure?  
<ESMA_QUESTION_MARG_4>
We do not see the need to include further legitimate interests, given that, as explained earlier, the examples given in the second part of the sentences will be removed to make the legitimate interests as general as possible, as suggested, and not a closed catalogue.
A final remark concerns the date of publication of the final guidelines as ESMA states clearly that they are expected to be published in Q4 2026; even if guidelines are not binding, this creates a potential transitional gap during which issuers and national competent authorities may face uncertainty as to the applicable interpretative framework. A clarification from ESMA on how these provisions should be applied during this interim period, including whether a common supervisory approach could be envisaged at EU level, would be particularly useful to ensure consistency, legal certainty and a level playing field for issuers across Member States. 

TYPE YOUR TEXT HERE
<ESMA_QUESTION_ MARG_4>
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