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Reply Form
to the Consultation Paper on MAR Guidelines on delay in the disclosure of inside information


Responding to this Consultation Paper 
ESMA invites comments on all matters in this Consultation Paper and in particular on the specific questions summarised in Annex 1. Comments are most helpful if they:
respond to the question stated;
indicate the specific question to which the comment relates;
contain a clear rationale; and
describe any alternatives ESMA should consider.
ESMA will consider all comments received by 29 April 2026. 
All contributions should be submitted online at www.esma.europa.eu under the heading ‘Your input - Consultations’. 
Instructions
In order to facilitate analysis of responses to the Consultation Paper, respondents are requested to follow the below steps when preparing and submitting their response:
•	Insert your responses to the questions in the Consultation Paper in this reply form. 
•	Please do not remove tags of the type < ESMA_QUESTION_CPIL_0>. Your response 	to each question has to be framed by the two tags corresponding to the question.
•	If you do not wish to respond to a given question, please do not delete it but simply 	leave the text “TYPE YOUR TEXT HERE” between the tags.
•	When you have drafted your responses, save the reply form according to the following 	convention: ESMA_CP1_ MARG_nameofrespondent. 
	For example, for a respondent named ABCD, the reply form would be saved with the 	following name: ESMA_CP1_ MARG_ABCD.
•	Upload the Word reply form containing your responses to ESMA’s website (pdf 	documents will not be considered except for annexes). All contributions should be 	submitted online at www.esma.europa.eu under the heading ‘Your input - 	Consultations’.

Publication of responses
All contributions received will be published following the close of the consultation, unless you request otherwise.  Please clearly and prominently indicate in your submission any part you do not wish to be publicly disclosed. A standard confidentiality statement in an email message will not be treated as a request for non-disclosure. A confidential response may be requested from us in accordance with ESMA’s rules on access to documents. We may consult you if we receive such a request. Any decision we make not to disclose the response is reviewable by ESMA’s Board of Appeal and the European Ombudsman.
Data protection
Information on data protection can be found at www.esma.europa.eu under the heading ‘Data protection’.
Who should read this paper?
All interested stakeholders are invited to respond to this consultation paper. This consultation paper is of primary interest to issuers, including SMEs, and trading venues, but responses are also sought from any other market participant including trade associations and industry bodies, institutional and retail investors, consultants and academics. 

General information about respondent
	Name of the company / organisation
	Association Française des Marchés Financiers
	Activity
	Other
	Are you representing an association?
	☒
	Country / Region
	France


Questions
Q1 Do you see merits in maintaining the legitimate interest currently described in point b of Guideline 1 (i.e possibility for the issuer to delay the disclosure of its financial situation, where an immediate publication may jeopardise the measures to reestablish its viability)? Please indicate the arguments supporting your answer.  
<ESMA_QUESTION_MARG_1>
AMAFI sees value in maintaining the current legitimate interest referred to in point (b) of Guideline 1, i.e. the possibility to delay the disclosure of inside information where the financial viability of the issuer is in grave and imminent danger and immediate disclosure would jeopardise negotiations designed to ensure its financial recovery.
Although this situation is close to the Commission’s list of protracted processes contained in the Commission delegated regulation[footnoteRef:2], it does not fully overlap with it. In practice, negotiations aimed at restoring an issuer’s viability may take place before the opening of formal pre-insolvency, restructuring or insolvency proceedings, or may remain outside the precise perimeter of the list of final events of protracted processes. For that reason, deleting this legitimate interest altogether could remove useful guidance in situations where issuers still need to rely on the possibility of delaying the disclosure of inside information (MAR, art. 17(4)). [2: ] 

Maintaining this item would therefore enhance legal certainty and would ensure that issuers continue to have a clear reference point for situations of severe financial stress that do not fall squarely within the listed protracted processes, while remaining subject to the usual safeguards relating to the delay in the disclosure of inside information (MAR, art. 17(4)), including confidentiality and the obligation to disclose as soon as the circumstances justifying the delay cease to exist.
<ESMA_QUESTION_ MARG_1>

Q2 What is your view on the legitimate interest which are proposed to be added to the MAR Guidelines? When commenting on a specific legitimate interest, please report in your answer the title as given in the relevant subsection. 
<ESMA_QUESTION_ MARG_2>
AMAFI agrees with the three additional legitimate interests proposed by ESMA. However, the final Guidelines should make clear that this list remains indicative and non-exhaustive, and that the inclusion of an example in Guideline 1 does not predetermine the characterisation of the information as inside information or the outcome of the issuer’s case-by-case assessment under Article 17.4 MAR.
This clarification would ensure consistency with the approach adopted in the European Commission’s draft Regulation on protracted processes. That Regulation expressly provides that the non-exhaustive list of final events or final circumstances in protracted processes is without prejudice to the assessment of whether, in the circumstances of a specific case, the protracted process gives rise to inside information (European Commission’s draft Regulation on protracted processes, recital 3). It follows that information relating to such a final event or final circumstances does not automatically constitute inside information within the meaning of Article 7 MAR. Where the issuer concludes, on the basis of a case-by-case assessment, that the information does not qualify as inside information, no disclosure obligation arises under the requirement for issuers to inform the public as soon as possible of inside information which directly concerns them (MAR, art. 17(1)).The same logic should be reflected in ESMA’s Guidelines: examples of legitimate interests may usefully guide issuers, but they should not be understood as creating any presumption, either as to the existence of inside information or as to the possibility to delay the disclosure of the information.
<ESMA_QUESTION_ MARG_2>
Q3 In addition to the case of parallel procurements of the same nature, are you aware of other instances where disclosure of sensitive commercial information may jeopardise an issuer’s business opportunity, and should thus qualify as a legitimate interest for the delay?  
<ESMA_QUESTION_MARG_3>
At this stage, AMAFI does not consider that further examples are necessary beyond the legitimate interests proposed by ESMA and the retention of the current item on grave and imminent danger to the issuer’s financial viability.
<ESMA_QUESTION_ MARG_3>
Q4 In your view, which legitimate interests could be added to the MAR Guidelines for the purpose of the delay in the disclosure?  
<ESMA_QUESTION_MARG_4>
At this stage, AMAFI does not consider that additional legitimate interests are necessary beyond those proposed by ESMA and the retention of the current item on grave and imminent danger to the issuer’s financial viability.
<ESMA_QUESTION_ MARG_4>
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