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Reply Form
to the Consultation Paper on MAR Guidelines on delay in the disclosure of inside information


Responding to this Consultation Paper 
ESMA invites comments on all matters in this Consultation Paper and in particular on the specific questions summarised in Annex 1. Comments are most helpful if they:
respond to the question stated;
indicate the specific question to which the comment relates;
contain a clear rationale; and
describe any alternatives ESMA should consider.
ESMA will consider all comments received by 29 April 2026. 
All contributions should be submitted online at www.esma.europa.eu under the heading ‘Your input - Consultations’. 
Instructions
In order to facilitate analysis of responses to the Consultation Paper, respondents are requested to follow the below steps when preparing and submitting their response:
•	Insert your responses to the questions in the Consultation Paper in this reply form. 
•	Please do not remove tags of the type < ESMA_QUESTION_CPIL_0>. Your response 	to each question has to be framed by the two tags corresponding to the question.
•	If you do not wish to respond to a given question, please do not delete it but simply 	leave the text “TYPE YOUR TEXT HERE” between the tags.
•	When you have drafted your responses, save the reply form according to the following 	convention: ESMA_CP1_ MARG_nameofrespondent. 
	For example, for a respondent named ABCD, the reply form would be saved with the 	following name: ESMA_CP1_ MARG_ABCD.
•	Upload the Word reply form containing your responses to ESMA’s website (pdf 	documents will not be considered except for annexes). All contributions should be 	submitted online at www.esma.europa.eu under the heading ‘Your input - 	Consultations’.

Publication of responses
All contributions received will be published following the close of the consultation, unless you request otherwise.  Please clearly and prominently indicate in your submission any part you do not wish to be publicly disclosed. A standard confidentiality statement in an email message will not be treated as a request for non-disclosure. A confidential response may be requested from us in accordance with ESMA’s rules on access to documents. We may consult you if we receive such a request. Any decision we make not to disclose the response is reviewable by ESMA’s Board of Appeal and the European Ombudsman.
Data protection
Information on data protection can be found at www.esma.europa.eu under the heading ‘Data protection’.
Who should read this paper?
All interested stakeholders are invited to respond to this consultation paper. This consultation paper is of primary interest to issuers, including SMEs, and trading venues, but responses are also sought from any other market participant including trade associations and industry bodies, institutional and retail investors, consultants and academics. 

General information about respondent
	Name of the company / organisation
	Austrian Federal Economic Chamber, Division Bank and Insurance
	Activity
	Banking and Insurance Sector
	Are you representing an association?
	☒
	Country / Region
	Austria


Questions
Q1 Do you see merits in maintaining the legitimate interest currently described in point b of Guideline 1 (i.e possibility for the issuer to delay the disclosure of its financial situation, where an immediate publication may jeopardise the measures to reestablish its viability)? Please indicate the arguments supporting your answer.  
<ESMA_QUESTION_MARG_1>
Yes. Maintaining the legitimate interest described in point b of Guideline 1 is deemed to remain essential and still fully valid under the amended MAR framework. Although many cases relating to protracted processes will no longer require recourse to Article 17(4) MAR due to the Listing Act, ESMA explicitly confirms that Guideline 1(b) is not covered by the EC list of protracted processes and therefore remains relevant. Premature disclosure during grave and imminent—but potentially recoverable—financial distress may undermine negotiations aimed at stabilising the issuer, harm existing and potential shareholders, and trigger destabilising market reactions. Retention of this provision hereby appears to ensure the delay mechanism remains functional in crisis scenarios while maintaining alignment with one of MAR’s objectives, i.e., orderly market disclosure.
Furthermore, ESMA proposes to maintain the last paragraph of Guideline 1 (section 3.2. Proposals, Recital 61, reporting that if the confidentiality of the inside information whose disclosure was delayed is no longer ensured, issuers are required to disclose that information as soon as possible. In light of Article 17(1a) MAR, which explicitly provides that “an issuer shall ensure the confidentiality of the information which meets the criteria of inside information as referred to in Article 7 until such time as that information is disclosed pursuant to paragraph 1 of this Article.,” the Guidelines should be limited to practical application, given that the fundamental requirements are already exhaustively regulated at Level 1. This constitutes a redundancy and should therefore be removed in the interest of clarity.
<ESMA_QUESTION_ MARG_1>

Q2 What is your view on the legitimate interest which are proposed to be added to the MAR Guidelines? When commenting on a specific legitimate interest, please report in your answer the title as given in the relevant subsection. 
<ESMA_QUESTION_ MARG_2>
The new legitimate interests proposed by ESMA are well‑founded and improve legal certainty. First, orders by a public authority to maintain confidentiality are rightly included, as issuers must be able to comply with legal or sovereign confidentiality requirements without breaching MAR. Second, the need to collect further information under exceptional circumstances—such as major incidents or cyber‑attacks—is a proportionate addition, preventing premature and potentially misleading disclosure. Third, participation in subsequent public tenders of similar nature appears appropriately recognised: premature disclosure of awarded terms can distort competition in parallel tenders and jeopardise legitimate business opportunities.
As the Annex I of the draft Delegated Regulation as regards disclosure of inside information in protracted processes and delay of disclosure (draft Delegated Regulation) offers a non-exhaustive list of final events or final circumstances in protracted processes referred to in Article 17(12), point (a), of Regulation (EU) No 596/2014), we support the proposed legitimate interests of the issuer for the delay disclosure to be added to the guidelines.
<ESMA_QUESTION_ MARG_2>
Q3 In addition to the case of parallel procurements of the same nature, are you aware of other instances where disclosure of sensitive commercial information may jeopardise an issuer’s business opportunity, and should thus qualify as a legitimate interest for the delay?  
<ESMA_QUESTION_MARG_3>
Beyond parallel procurements, additional scenarios where disclosure of sensitive commercial information may jeopardise business opportunities may include: competitive negotiations for major private‑sector contracts; formation of strategic partnerships or consortiums; large‑scale asset transactions where early disclosure may distort bargaining dynamics; and IP‑intensive licensing negotiations, where revealing commercial terms could weaken the issuer’s position in ongoing or future negotiations. 
P2R are set individually and are legally binding for each bank as part of the SREP. If qualified as inside information: Draft P2R, exchanges, etc., between competent authorities and credit institutions should be regarded as in protracted process with the formal decision of the competent authority being the final event/circumstance in the sense of the draft Delegated Regulation, Annex I, No 27 (SREP). As proposed by ESMA Consultation Paper, point 37, the possibility to delay the disclosure of P2R, if qualified as inside information, should remain applicable to both the final event or circumstance of protracted processes, provided that the conditions for a delay are met.
<ESMA_QUESTION_ MARG_3>
Q4 In your view, which legitimate interests could be added to the MAR Guidelines for the purpose of the delay in the disclosure?  
<ESMA_QUESTION_MARG_4>
Additional legitimate interests that could strengthen Guideline 1 may include: protection of cybersecurity and IT remediation measures, where disclosure of vulnerabilities could heighten operational risk; confidential regulatory or supervisory interactions outside defined protracted processes, where premature disclosure may impair supervisory effectiveness; early‑stage strategic transformations not yet amounting to a protracted process, where disclosure may mislead the market; and temporary liquidity support negotiations for non‑banks, where disclosure could cause detrimental reactions by creditors.
<ESMA_QUESTION_ MARG_4>
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