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[bookmark: _Toc280628648]Responding to this paper 
ESMA invites comments on all matters in the Consultation Paper and in particular on the specific questions in this reply form. Comments are most helpful if they:
· respond to the question stated;
· indicate the specific question to which the comment relates;
· contain a clear rationale; and
· describe any alternatives ESMA should consider.
ESMA will consider all comments received by 5 January 2026. 
Instructions
In order to facilitate analysis of responses to the Consultation Paper, respondents are requested to follow the below steps when preparing and submitting their response:
· Insert your responses to the questions in the Consultation Paper in this reply form. 
· Please do not remove tags of the type <ESMA_QUESTION_PART_1>. Your response to each question has to be framed by the two tags corresponding to the question.
· If you do not wish to respond to a given question, please do not delete it but simply leave the text “TYPE YOUR TEXT HERE” between the tags.
· When you have drafted your responses, save the reply form according to the following convention: ESMA_PART_nameofrespondent. 
For example, for a respondent named ABCD, the reply form would be saved with the following name: ESMA_PART_ABCD.
· Upload the Word reply form containing your responses to ESMA’s website (pdf documents will not be considered except for annexes). All contributions should be submitted online at www.esma.europa.eu under the heading ‘Your input - Consultations’. 



Publication of responses
All contributions received will be published following the close of the consultation, unless you request otherwise. Please clearly and prominently indicate in your submission any part you do not wish to be publicly disclosed. A standard confidentiality statement in an email message will not be treated as a request for non-disclosure. A confidential response may be requested from us in accordance with ESMA’s rules on access to documents. We may consult you if we receive such a request. Any decision we make not to disclose the response is reviewable by ESMA’s Board of Appeal and the European Ombudsman.

Data protection
Information on data protection can be found at www.esma.europa.eu under the headings ‘Legal notice’ and heading ‘Data protection’..
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[bookmark: _Hlk124776172]General information about respondent
	Name of the company / organisation
	ARGA Observatory
	Activity
	Audit/Legal/Individual

	Are you representing an association?
	☒
	Country/Region
	France


[bookmark: _Hlk124780170]Questions
Do you agree with the suggested elements with regard to fair and open access and transparency? Should the CCP consider other elements? Please justify your response and provide evidence.    
<ESMA_QUESTION_PART_1>
ARGA supports the principle of fair, open and non-discriminatory access to central clearing. We observe that overly rigid or blanket eligibility criteria can unintentionally exclude bona-fide market participants and raise systemic concentration risks.
Empirical data collected by ARGA Observatory in prior regulatory consultations (e.g., ESMA EMIR Q&As, EBA consultation points on access criteria) consistently show that:
· access barriers that are not risk-based lead to market segmentation and decreased competition;
· uniform standards without proportionality increase costs for smaller clearing members and non-financial participants, thereby reducing overall market resilience.
We recommend that the final RTS explicitly require proportionality in access criteria, ensuring:
1. Objective, risk-based thresholds that distinguish between different categories of clearing members (e.g., financial, non-financial, sponsored models);
2. Transparent publication by CCPs of participation criteria and decision pathways;
3. Mandatory documentation of reasons if access is denied, including quantitative risk metrics where relevant.
This aligns with ARGA’s participation in previous consultations on CCP access where a risk-based, transparent approach was repeatedly emphasized.

<ESMA_QUESTION_PART_1>

Do you agree with the suggested elements with regard to the clearing member’s financial resources? Should the CCP consider other elements? Please justify your response and provide quantitative evidence.   
<ESMA_QUESTION_PART_2>
ARGA agrees that a clearing member must demonstrate financial capacity to meet potential obligations, including margin and default fund contributions.
However, we emphasize that financial resource requirements must be aligned with actual risk exposure rather than arbitrary thresholds. Our observations across EU and global markets indicate that:
· overly conservative capital floors can deter participation without materially improving systemic safety;
· current industry practices vary based on clearing model, product types, and client profiles.
ARGA recommends:
1. Allowing CCPs to use refined risk-sensitivity methodologies (e.g., stress scenarios based on historical and simulated data) with clear governance and oversight;
2. Explicit criteria under which alternative measures (e.g., guarantee arrangements, insurance wraps, collateral substitutes) may be accepted, especially for NFC-clients with low systemic footprint;
3. Disclosure by clearing members of their internal risk calibration models — in anonymized form where confidentiality requires — to support assessment by CCP risk committees.
These suggestions are grounded in ARGA’s analytical work on risk populations and capital adequacy across international markets.

<ESMA_QUESTION_PART_2>

Do you agree with the suggested elements with regard to the clearing member’s operational capacity? Should the CCP consider other elements? Please justify your response and provide evidence.     
<ESMA_QUESTION_PART_3>
Operational readiness is essential for safe participation in CCP activities. ARGA notes that operational capacity cannot be evaluated solely by static checklists; it must reflect dynamic capabilities such as:
· real-time risk monitoring;
· contingency procedures for stressed market conditions;
· interoperability with CCP messaging and risk systems.
We recommend the RTS require that CCPs evaluate:
1. Operational resilience metrics (e.g., uptime SLAs, incident recovery times) with historical performance data;
2. Evidence of continuous testing of operational procedures, including external audit results where available;
3. Appropriateness of outsourced service providers and their integration into the participant’s risk framework.
These points reflect observed gaps in operational risk preparedness across markets documented by ARGA Observatory.

<ESMA_QUESTION_PART_3>

Do you agree with the suggested elements with regard to other considerations and risks? Should the CCP consider other elements? Please justify your response and provide evidence.    
<ESMA_QUESTION_PART_4>
ESMA’s draft RTS should explicitly integrate AML/CFT risk considerations into participation requirements, consistent with risk-based international standards. ARGA’s observations suggest that:
· compliance frameworks with documented AML/CFT controls reduce the probability of regulatory action that could disrupt clearing operations;
· uniform exclusion based solely on legal form (e.g., lack of prudential licence) is not risk-sensitive when strong internal compliance exists.
ARGA recommends that CCPs assess participants’:
1. AML/CFT governance, including transaction monitoring adequacy;
2. Historical record of compliance actions, including anonymized patterns;
3. Interaction between AML/CFT controls and operational risk frameworks.
This aligns with ARGA’s emphasis in prior consultations that financial integrity and counterparty risk are inseparable in the clearing context.

<ESMA_QUESTION_PART_4>

Do you agree with the suggested elements with regard to the specific risks of clearing members offering clearing services to clients? Should the CCP consider other elements? Please justify your response and provide quantitative evidence.    
<ESMA_QUESTION_PART_5>
ARGA recognises that clearing members clearing on behalf of clients introduce additional layers of risk. However, risk can be mitigated with appropriate safeguards rather than categorical barriers.
We recommend that RTS clarify:
1. The minimum standards for client segregation models (e.g., IM segregation, porting mechanisms);
2. Requirements for recovery and resolution planning related to client positions;
3. Reporting metrics CCPs should collect from clearing members on client-related exposures.
ARGA Observatory data shows that when such standards are properly implemented, client clearing does not materially increase systemic risk but enhances market access and resilience.

<ESMA_QUESTION_PART_5>

Do you agree with the suggested elements with regard to sponsored models? Should the CCP consider other elements? Please justify your response and provide evidence.
<ESMA_QUESTION_PART_6>
Sponsored access models expand market participation, especially for buy-side and non-systemic participants. ESMA’s draft RTS should promote clear, risk-based criteria for sponsored models, including:
1. Defined responsibilities of sponsors and sponsored entities, both financial and operational;
2. Standardised contractual terms for liability, data sharing and risk control;
3. Metrics to assess the sponsor’s capacity to absorb potential defaults related to sponsored positions.
ARGA has repeatedly advocated — including in EBA and ESMA consultations — that risk-mitigating frameworks for sponsored models strengthen market inclusion without compromising safety.

<ESMA_QUESTION_PART_6>

Do you agree with the suggested safeguards in relation to the access to reliable liquidity? Should ESMA consider other safeguards? Please justify your response and provide quantitative evidence. 
<ESMA_QUESTION_PART_7>
Reliable liquidity access is a cornerstone of safe clearing participation. ARGA supports criteria that assess:
1. Access to diversified liquidity sources;
2. Contingency plans for margin calls under stressed conditions;
3. Dynamic liquidity stress tests at both participant and CCP level.
We also recommend guidance on acceptable forms of liquidity commitments and quantification of liquidity buffer adequacy. This reflects documented liquidity stress events in OTC and listed markets tracked by ARGA Observatory.

<ESMA_QUESTION_PART_7>

Do you agree with the suggested alternative elements that a CCP could consider when an NFC is not subject authorisation or licencing requirements resulting in capital and prudential regulation and supervision? 
<ESMA_QUESTION_PART_8>
ARGA supports allowing alternative pathways for NFCs and similar participants without prudential licences to demonstrate suitability. Alternative criteria might include:
1. Demonstrated risk management frameworks proportionate to clearing activities;
2. Third-party attestation of financial and operational capability;
3. Documented AML/CFT controls and compliance frameworks.
These alternatives avoid automatic exclusion while preserving systemic safety — an approach ARGA has promoted across multiple regulatory consultations.

<ESMA_QUESTION_PART_8>
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