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ESMA’S CONSULTATION PAPER DRAFT GUIDELINES ON SUPPLEMENTS INTRODUCING
NEW SECURITIES TO A BASE PROSPECTUS

AEB welcomes the opportunity to respond on ESMA’s consultation paper Draft Guidelines
on supplements introducing new securities to a base prospectus (ESMA32-1953674026-
5808.

QI: Do you agree with draft Guideline 1 proposed by ESMA and ESMA's reasoning? If not,
please explain why.

AEB generally disagrees with draft Guideline 1 because understand it adopts a restrictive
interpretation of the current supplement regime. Indeed, the Guidelines contain certain
clarifications or examples which could result in an aggravated regime compared to the
current practice followed by certain national supervisors. As a matter of public policy
therefore, it would not make sense to prohibit the use of supplements in certain
circumstances now reflected in the draft of Guidelines considering in particular the Capital
Markets Union’s initiative (now being referred to as the "Savings and Investments Union").
Therefore, the Guidelines should follow a proportionate approach and primarily seek a right
balance between the aim of limiting divergences among supervisors in the use of
supplements and the goal of the Capital Markets Union to make it more flexible and fast for
issuers to access the markets.

Also, AEB considers that Guideline 1 confuses certain “new features” of a security with
something that would what constitutes a “new security” entirely. For instance, a new step-
up/step-down interest payment provision, in our view would certainly go towards a new
feature no as a new type of instrument. A step-up [ step-down feature in relation to a vanilla
bond is a feature of the terms and conditions of the bond but should not constitute a new
security or product.

Q2. Do you agree with draft Guideline 2 proposed by ESMA and ESMA's reasoning? If not,
please explain why

AEB also disagrees with draft Guideline 2. It may be very difficult for issuers to anticipate
what they intend to issue over the validity period of the prospectus, particularly in the
context of the structured products programs.

Furthermore, with respect to structured products, expecting issuers to provide general
information on all types of non-equity securities they may reasonably expect to issue during
the 12-month validity period of the base prospectus is impractical at the time the
programme is established. Issuers are unlikely to have knowledge of, let alone be able to
describe, future products that may be developed to meet evolving market demands. Such
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a requirement is unworkable, insufficiently aligned with market realities, and could act as a
disincentive to retail investor engagement.

In this sense, we would like to flag a particular case which illustrates the potential negative
effects that a narrow interpretation in the use of supplements could case in the provision of
structured products:

We refer specifically to Index Linked Notes referencing proprietary/ custom indices (i.e.
indices which are administered by the issuer or an entity belonging to the same group of
the issuer).

With respect to proprietary indices, now Annex 17 of Prospectus Delegated Regulation (i.e.
tem 2.2.2 (“Where the underlying is an index”) foresees an alleviated regime regarding
disclosure of relevant indices when the index administrator is included in the public register
maintained by ESMA under Article 36 of Benchmark Regulation (BMR). Once that the
proposed reform of BMR comes into force (with date of effective application expected to be
on 1 January 2026), many administrators of proprietary indices will fall outside BMR
framework (non-significant benchmarks will not be covered pursuant the proposed reform
of BMR... and highly unlikely that proprietary offered under SMTN programmes will become
significant under BMR) and the consequence will be that relevant disclosure would be
required to be included within the base prospectus.

The question would not be if a prospectus that does not include index linked notes can
incorporate via supplement this type of notes but if having a prospectus that already
includes index linked notes as underlying type of product with (i) relevant "mechanical’
terms and conditions governing the functioning of notes linked to proprietary indices; (ii)
relevant risk factors (especially those highlighting the existence of potential conflicts of
interests derived from the different roles assumed by the issuer -or an entity belonging to
the same group- in connection with the issue of notes and the administration of the
underlying indices); (iii) disclosure of a set of specific benchmarks; and (iv) the general
reference included in the base prospectus that relevant methodologies of the indices are
available to investors upon request, a supplement would be a valid option to incorporate
relevant disclosure of a new type of benchmarks. The Guidelines should clarify that this
scenario should not be considered as the incorporation of a new type of security and
therefore the use of a supplement should be valid to incorporate the description of the
relevant new index or family of indices to be used.

Q3: Do you believe draft Guideline 2 will lead to longer and less comprehensible
prospectuses? If yes, please explain why and describe how you would solve this issue.

Guideline 2 won't per se impact the length of base prospectuses, as it is merely reflecting
the existing ability to front-load base prospectuses with information.
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Q4: The explanatory text under draft Guideline 2 identifies ‘green bonds’ and
‘sustainability-linked notes’ as distinct securities for the purpose of these Guidelines. Do
you agree with that, or do you think they are the same as ‘regular’ bonds or ‘regular’
structured products? To the extent you consider ‘green bonds’ and ‘sustainability-linked
notes’ to be the same as ‘regular’ bonds or ‘regular’ structured products, please explain
why. In particular, make clear why, for example, a currency-linked note, or index-linked
note, should be treated differently to a ‘sustainability-linked note’ for the purpose of
these Guidelines. Please also consider factors such as the oncoming Annex [21] in your
response.

‘Green bonds’ and ‘sustainability-linked notes’ should not be seen as new ‘types’ of
instrument. This would be consistent with the EU’s ‘flexible capital’ | ‘market access’ and
‘burden reduction’ policy direction and supplements often being more easily
comprehensible for investors than restated base prospectuses. Adoption of the proposed
new Annex 21 does not impact this analysis, since the instrument features remain
unchanged.

Q5: Is there another way to approach the subject of these Guidelines in your opinion? If
yes, please explain what it is and provide arguments to support your suggested
approach. Please also provide examples toillustrate the issue(s) you are solving and how
your proposed approach facilitates that end.

The approach of whether an instrument is a new type of instrument should include the
question of whether a supplement would involve additional securities note annexes that
were not previously reflected in the applicable base prospectus.

Q6: Can you provide an estimation of the costs/benefits of these proposed Guidelines?

No answer.

Madrid, 19" May 2025



