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Responding to this Consultation Paper 
ESMA invites comments on all matters in this Consultation Paper and in particular on the specific questions summarised in Annex 1. Comments are most helpful if they:
· respond to the question stated;
· indicate the specific question to which the comment relates;
· contain a clear rationale; and
· describe any alternatives ESMA should consider.
ESMA will consider all comments received by 22 April 2025. 
All contributions should be submitted online at www.esma.europa.eu under the heading ‘Your input - Consultations’. 
Instructions
In order to facilitate analysis of responses to the Consultation Paper, respondents are requested to follow the below steps when preparing and submitting their response:
•	Insert your responses to the questions in the Consultation Paper in this reply form. 
•	Please do not remove tags of the type < ESMA_QUESTION_MIKC_0>. Your response 	to each question has to be framed by the two tags corresponding to the question.
•	If you do not wish to respond to a given question, please do not delete it but simply 	leave the text “TYPE YOUR TEXT HERE” between the tags.
•	When you have drafted your responses, save the reply form according to the following 	convention: ESMA_CP_ MIKC_nameofrespondent. 
	For example, for a respondent named ABCD, the reply form would be saved with the 	following name: ESMA_CP_ MIKC_ABCD.
•	Upload the Word reply form containing your responses to ESMA’s website (pdf 	documents will not be considered except for annexes). All contributions should be 	submitted online at www.esma.europa.eu under the heading ‘Your input - 	Consultations’.

Publication of responses
All contributions received will be published following the close of the consultation, unless you request otherwise.  Please clearly and prominently indicate in your submission any part you do not wish to be publicly disclosed. A standard confidentiality statement in an email message will not be treated as a request for non-disclosure. A confidential response may be requested from us in accordance with ESMA’s rules on access to documents. We may consult you if we receive such a request. Any decision we make not to disclose the response is reviewable by ESMA’s Board of Appeal and the European Ombudsman.
Data protection
Information on data protection can be found at www.esma.europa.eu under the heading ‘Data protection’.
Who should read this paper?
All interested stakeholders are invited to respond to this Consultation Paper. In particular, ESMA invites crypto-asset service providers, investors and their associations, financial entities dealing with crypto-assets and any other stakeholders that have an interest in the market for crypto-assets.



1. General information about respondent
	Name of the company / organisation
	Bitpanda

	Activity
	CASP

	Are you representing an association?
	☐

	Country / Region
	Austria / EU



2. Questions
Q1 Do you agree with the minimum requirements regarding qualification, experience and continuous professional development of staff giving information on crypto-assets and crypto-asset services to clients included in paragraphs 19 to 21 of draft Guideline 2? If not, what would, in your view, be adequate minimum requirements? Please state the reasons for your answer.
<ESMA_QUESTION_MIKC_1>
Bitpanda Answer
General Observation
· We agree with the high standards for the “provision of the advice”. In terms of “provision of information” we understand that ESMA is using Art. 68(5) as a legal basis for these guidelines. We would like to point out however, that the requirement of such guidelines is only prescribed for the “provision of advice” under Art. 81(7 and 15). Therefore, de jure, there is no legal basis in MiCAR itself for extending the guidelines to Art. 68(5). In our view, the own-initiative power and extension of Art. 81, goes beyond the wording and intention of MiCAR. In that case, we, once again, see legislative initiative on ESMA’s part going beyond its legal mandate. Hence, we see the strict necessity to separate the standards for “advice” and for “other information” - otherwise, we will create a strong and unwarranted overload and regulatory uncertainties.  

· In terms of the proposed min. requirements we believe that some are over-extensive and sometimes too rigid for the provision of information. This means that we might blur the line (hence create uncertainty and unbalanced standards) between “providing advice” vs “providing information” even if the advice (guideline 3) adds more requirements. Secondly, with the current draft we offer less discretion to CASPs in terms of how they ensure professionalism. We believe that experience, testing, CPD, and min. time limits or working under supervision should be more flexible. In addition, there should be more acknowledgement of practical experience and “learning on the job” considering the new and fast growing industry. This is even more given the fact that Art. 68(5) does not mandate ESMA to provide any guidelines unlike clear requirements of Art. 81. 

· In addition, the “indirect staff” that may provide further information or support on certain details or technical knowledge (Guideline 1 paragraph 17 and Section 2.2 point 17), can rotate and might not have a single point of contact. Also, such staff is already experienced in their field and should not be subject to the same requirements. In fact, if we impose the requirement on every “indirectly concerned” staff member then everyone could essentially fall under the guidelines. 

· Should our view about the legal basis not be taken into consideration, we would like to recommend a more open, flexible, and adjustable approach rather than a close-end one. Our recommendation is therefore to:
· a) grant more flexibility and choice to CASPs regarding how they will fulfill the requirements and 
· b) grant more flexibility and discretion in determining what min. requirements should be there, which will enable adaptation and recalibration based on CASPs practice.

· This approach grants more flexibility, discretion and is more open - example of guideline 2 paragraph 21, which is fully discretionary, should be followed. At the same time, the recommended approach avoids creating rigid and closed-end frameworks that can provide limitations to CASP internal operation and broader employee working (incl. cross departmental cooperation) and hiring environment. In addition, given the questionable legal basis, we need to ensure that the provision of advice requires higher standards and thresholds is clearly differentiated. The standards of providing information cannot be equal to the one of advice (this is in line with ESMA observation in Section 2.2 point 16 and Guideline 1 point 16). Currently, we believe that this is not fully the case. 

Guideline 2 paragraph 18

· The sizeably enumerated min elements/information regarding necessary knowledge and competence in paragraph 18, appear to be more of “advice” nature than “information”. This is because the extent and scope (for instance element (b), (e), (f), (k) or the last paragraph “for the purpose of a - under (k) about consensus”) is very extensive and sometimes advanced beyond giving general information (which, in any event, should lead to further due dilligence as CASPs are not the source of “ultimate information”). The fact that giving advice incorporates the same min. requirements illustrate the uncertainty and confusion that we mentioned above. CASP will certainly inform the clients but the listed examples, in our view, exceed the usual type of information sought and do not reflect the business operations. Certainly, the expert team members of various departments will contribute if needed. However, we cannot impose rigid and closed standards and equate the provision of information with financial advice - which appears to be the case in the proposed guidelines.

· We would like to further emphasise that we cannot create the impression that CASPs are the provider of “ultimate” information - as noted further due diligence is important. At the same time, we need to avoid blurring the difference between providing advice vs providing daily information (e.g., customer care, marketing, public discussion etc). This again shows the need to have a clear demarcation and separation between information and advice while being proportionate regarding provision of information.

· There is also a risk that this will dilute currently well functioning CASPs sharing of information (informing clients) to customers - as more and minimum is not always better especially if non-flexible - and discourage potential job candidates. This again shows the necessity to differentiate between advice - where those strict standards seem adequate - and information. If e.g. a user asks for details how to log in to his platform, or forgot his password, or in the form of informal communication (e.g. events), those strict rules are inadequate and too strict without granting the needed discretion to CASPs. 

· In order to keep the high professional standards, which we support, we believe that CASPs should have flexibility, discretion, and possibility to adapt and recalibrate regarding necessary knowledge and competence, appropriate qualification, tests and minimum requirements. This especially in light of recruitment process, internal or external training and certification process, daily business practices and operations. It is of CASPs highest interest to provide information that is of high quality and education and CASPs are therefore best-suited to determine the standards.

Guideline 2 paragraph 19

· We agree with the continuing professional development (CPD). However, meeting the requirements under guideline 2 paragraph 19 should be, once again, more flexible and discretionary. Therefore, CASPs should be able to independently assess, test, and determine the suitability of an employee as well as “time and experience” requirements mentioned under paragraph 19 a and b - we believe that that the current proposal is too rigid and arbitrary. More choice and options should be available to CASPs. A good example is the internal recruitment and training process - CASPs have discretion in how they ensure the building of effective teams that will work towards excellence, satisfaction, and growth and which candidates are to be invested in. 

· The last wording of the first paragraph “prior to providing such information” can in fact unnecessarily limit the hiring process or internal allocation. The crypto sector is still new and professionally challenging - some parts being unclear by its nature. There are not many or always available highly specialised and qualified professionals (direct or indirect contact). In addition, there are members or candidates that are passionate and highly equipped that are promissing and can be a very good fit for CASPs or a position, but  unfortunately, could be limited due to less discretion given and more rigid threshold and requirements that do not reflect the reality. We believe that it should still be possible to offer a job or internal reallocation while engaging in CPD and other necessary training if there is a strong candidate that matches the culture and wants to grow (should she/he miss some requirements). Therefore, the proposed requirements need to be adaptable and non-limiting. It should be possible to meet them during the work since practical learning is the best way to train and understand. 

Guideline 2 paragraph  20

· We agree with this exemption that the current staff should be considered competent and knowledgeable. We would however, once again, ask for more discretion and flexibility in determining the competences and qualifications rather than fixed determination - e.g., the min 1 year under paragraph 20. Instead of this, we should leave it open to CASPs assessment whether direct or indirect staff members are able to provide necessary information. We believe that this will better achieve the pursued objectives. This also falls in line with the “alternatives” provided under paragraph 19 or paragraph 21, which are de facto discretionary. 

Guideline 2 paragraph 21

· We agree with the CPD and discretion to CASPs. To reiterate, the discretion should be reflected through these guidelines. Therefore, we would encourage not to provide the min. time (10h) - and one-fit-all approach - for the CPD as it is now proposed. It would be better to leave it flexible and be able to calibrate. It can be the case that even 5h would be sufficient. Therefore, it should be up to CASP which timeline they opt for and how they will further confirm and validate the competence and knowledge of the team.

<ESMA_QUESTION_MIKC_1>
Q2 Do you agree with the minimum requirements regarding qualification, experience and continuous professional development of staff giving advice on crypto-assets and crypto-asset services to clients included in paragraphs 24 to 26 of draft Guideline 3? If not, what would, in your view, be adequate minimum requirements? Please state the reasons for your answer.
<ESMA_QUESTION_MIKC_2>
Bitpanda Answer:
· We agree, but as mentioned several times, the scope should be strictly limited to advice, and not to information. Additionally, we would like to also stress that the guidelines should make reference not only to staff members but also the availability and possibility of using new technologies like A.I and robo-advice. We need to include new technologies to increase the efficiency and close the gap in errors or mistakes. 
<ESMA_QUESTION_MIKC_2>
Q3 Do you agree with the proposed draft guidelines? Please state the reasons for your answer.
<ESMA_QUESTION_MIKC_3>
Bitpanda Answer:
· We explained in Q1 and Q2 where we agree and where not. To this, we also expressed our recommended alternative approach, which we believe will facilitate the objectives pursued should our argument about legal basis be rejected. We would like to take the opportunity and comment here on Guideline 4.
Guideline 4 paragraph  28 a

· We would like to reiterate (as explained above) that CASPs should have discretion regarding how staff is assessed, by what means, and whether qualification or experience is enough to provide quality service. 

Guideline 4 paragraph  28  b


· We would like to indicate here that the training for new crypto-assets or services should occur when there is need. Therefore, a simple listing or new offering when it is not fundamentally different from the available assets or services, should not fall into the scope. CASPs should have discretion here to determine whether the competence and knowledge are sufficient to cover new additions or whether they require internal training or any other specific preparation. 

Guideline 4 paragraph 28 c

· We would also like to state that there should be no obligation to inform NCAs in relation to the provision of information unlike in the case of providing advice (section 2.2 point 29). This is because providing information is not part of the licensing regime. Hence, there is no obligation under Art 68(5) and such an obligation would significantly go beyond the normal NCA communication. Once again, this illustrates the problematic nature when including advice and information in the same guideline and the need for clear differentiation.   

Guideline 4 paragraph 28 d

· We should clearly differentiate between advice and information. As for the provision of information, there should be more flexibility and recognition of the ongoing or future training as part of, for instance, hiring programmes or team excellence developments. It is unknown in the financial market law that e.g. for customer service or for a sales position a minimum requirement of years is set. We acknowledge the flexibility in “working under supervision” in times of non-acquisition of necessary knowledge and competence. The four years should be applicable only to advice. 

· Once again, ensuring the necessary knowledge and competence and/or appropriate qualification or appropriate experience that is necessary for the proper operations should be left open to CASPs’ determination.

<ESMA_QUESTION_MIKC_3>

Q4 Are there any additional comments that you would like to raise and/or information that you would like to provide?
<ESMA_QUESTION_MIKC_4>
Bitpanda Answer:
· As mentioned throughout this consultation, the provision of advice is a higher threshold than information. The guidelines need to reflect this better. We do understand and support strict guidelines on advice, but we cannot see a good argument to treat information/other services in the same manner and apply the same strict standard. This is also not the case for MiFID II or other financial market laws. Sales, Marketing, Customer Care, Complaints Mmg and similar have their own rules - but should not be treated equivalent to advice. 

· Advice includes an in-depth analysis of, amongst others: different needs, personal and economical situation, timeframe of investment, risk tolerance. It is therefore much more than just the provision of non-binding and non-ultimate information. Therefore, we recommend to limit the scope to advice or - at least - clearly distinguish the scope (more practical and realistic examples) and allow to have considerably more flexibility and discretion for “information providers” that are not giving personal investment advice. 

· Min. requirements proposed under Guideline 2 for the provision of information are extensive and spill-over to “advice”. There should be flexibility preserved to CASPs in order to calibrate and adjust also based on the experience and feedback from clients (both retail and institutional). Some of the proposed requirements (see our answer to Q1) are not asked or necessary in daily operations regarding provision of information. Should there be a specific question, the team will seek the expert input from other departments. We cannot create a closed environment but open and adoptable. Ultimately, it is in the very core and best interests of CASPs to have excellent customer relationships across the board. 

· The illustrative examples included in draft guidelines, in our view, do not reflect the proposed guidelines - in other words - it is not entirely clear how the proposed guidelines support the illustrative examples. For instance, example relating to Guideline 4 paragraph 38 (public communication). Furthermore, as mentioned above and in our answer to Q1, these examples do not adequately reflect daily operations - there is no example that illustrates and explains the differentiation and scope between advice vs information or the scope of the information itself when information “becomes” something more (e.g. Guideline 4 para.29c only speaks of “additional information” - should additional information be always seen as “more”?). 
<ESMA_QUESTION_MIKC_4>
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