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Reply Form
Consultation Paper on the Guidelines for the criteria on the assessment of knowledge and competence under the Markets in Crypto Assets Regulation (MiCA)


Responding to this Consultation Paper 
ESMA invites comments on all matters in this Consultation Paper and in particular on the specific questions summarised in Annex 1. Comments are most helpful if they:
respond to the question stated;
indicate the specific question to which the comment relates;
contain a clear rationale; and
describe any alternatives ESMA should consider.
ESMA will consider all comments received by 22 April 2025. 
All contributions should be submitted online at www.esma.europa.eu under the heading ‘Your input - Consultations’. 
Instructions
In order to facilitate analysis of responses to the Consultation Paper, respondents are requested to follow the below steps when preparing and submitting their response:
•	Insert your responses to the questions in the Consultation Paper in this reply form. 
•	Please do not remove tags of the type < ESMA_QUESTION_MIKC_0>. Your response 	to each question has to be framed by the two tags corresponding to the question.
•	If you do not wish to respond to a given question, please do not delete it but simply 	leave the text “TYPE YOUR TEXT HERE” between the tags.
•	When you have drafted your responses, save the reply form according to the following 	convention: ESMA_CP_ MIKC_nameofrespondent. 
	For example, for a respondent named ABCD, the reply form would be saved with the 	following name: ESMA_CP_ MIKC_ABCD.
•	Upload the Word reply form containing your responses to ESMA’s website (pdf 	documents will not be considered except for annexes). All contributions should be 	submitted online at www.esma.europa.eu under the heading ‘Your input - 	Consultations’.

Publication of responses
All contributions received will be published following the close of the consultation, unless you request otherwise.  Please clearly and prominently indicate in your submission any part you do not wish to be publicly disclosed. A standard confidentiality statement in an email message will not be treated as a request for non-disclosure. A confidential response may be requested from us in accordance with ESMA’s rules on access to documents. We may consult you if we receive such a request. Any decision we make not to disclose the response is reviewable by ESMA’s Board of Appeal and the European Ombudsman.
Data protection
Information on data protection can be found at www.esma.europa.eu under the heading ‘Data protection’.
Who should read this paper?
All interested stakeholders are invited to respond to this Consultation Paper. In particular, ESMA invites crypto-asset service providers, investors and their associations, financial entities dealing with crypto-assets and any other stakeholders that have an interest in the market for crypto-assets.



General information about respondent
	Name of the company / organisation
	CNMV’s Advisory Committee.
The CNMV's Advisory Committee has been set by the Spanish Securities Market Law as the consultative body of the CNMV. It is composed by market participants and its opinions are independent from those of the CNMV.
	Activity
	Other
	Are you representing an association?
	☐
	Country / Region
	Spain


Questions


Q1 Do you agree with the minimum requirements regarding qualification, experience and continuous professional development of staff giving information on crypto-assets and crypto-asset services to clients included in paragraphs 19 to 21 of draft Guideline 2? If not, what would, in your view, be adequate minimum requirements? Please state the reasons for your answer.
<ESMA_QUESTION_MIKC_1>
- In the Draft, the Guidelines are applicable to staff members that determine the content of information or advice when both are delivered to clients by means of automated or semi-automated systems.
Therefore, they are not personnel who have a direct relationship with the client. This is new.
As such systems will be foreseeably used frequently in the provision of services involving crypto-assets, the Committee proposes that this extension of the application of the Guidelines be clarified, specifying which persons within the entities should be considered subject to the latter, as there could potentially be a large group of employees who participate in the definition of said content, such as staff in development and technology, legal, risk, operations, etc. to whom it does not seem reasonable that these knowledge and competence requirements should be extended.
The reference included in the Draft Guidelines to this respect is very general and may lead entities to consider including groups other than employees within its scope. 
Footnote 11 (in section 17 of the Draft Guidelines) and footnote 18 in the illustrative example included in the Annex are clearly insufficient for these purposes.
Thus, this aspect should be sufficiently clarified to provide entities certainty, particularly taking into account the proportionality of said requirements.
- Section 19 establishes a minimum number of training hours, in addition to six months of experience under supervision or, alternatively, one year of experience under supervision. Section 20 establishes that employees who have been providing information regarding crypto-assets to clients are considered to hold the necessary knowledge and skills.
These sections raise several questions:
· An exclusively quantitative approach is not deemed adequate. Attention should be paid to qualitative requirements that certify minimum knowledge and are validated through an exam.

· It is not clear if experience held by a crypto-asset provider that is not nor has been subject to regulation or supervision should be considered as an exemption from conducting training sessions. In any case, clarification as to what criteria is applicable for such consideration is necessary, and, in any case, they should be expected to pass a qualification exam on the knowledge mentioned in section 18.
· Specifically, as these are entities that are not nor have ever been regulated, under no circumstances should they be exempt from the requirement to certify their knowledge and skills in relation to the new regulatory framework as a whole and the demands that this entails for the entity and for investor protection.
· If the requirement of a certain number of hours is maintained, the training that an employee may have as an informant under the MiFID II regime should be taken into account for its reduction.
- In regard to ongoing training (section 21), the Committee considers that establishing a minimum annual limit for ongoing training is inefficient, as it implies treating all staff equally without taking into consideration their level of knowledge.  
An ongoing training plan should be promoted, subject to the need to update at any given time, as all staff members should receive the necessary training on adaptation and updating, as may correspond.
The hours of ongoing training can be organised by the service provider itself, while the exams on the content should be guaranteed to be carried out by a due external body.
<ESMA_QUESTION_MIKC_1>

Q2 Do you agree with the minimum requirements regarding qualification, experience and continuous professional development of staff giving advice on crypto-assets and crypto-asset services to clients included in paragraphs 24 to 26 of draft Guideline 3? If not, what would, in your view, be adequate minimum requirements? Please state the reasons for your answer.
<ESMA_QUESTION_MIKC_2>
-The same comment made in the answer to the previous question applies here, that qualitative criteria, instead of quantitative criteria, should be used, requiring knowledge of the minimum content necessary to provide advice. To this regard, the Committee proposes following the same MIFID II regime, which does not require a specific number of hours.
- It should be highlighted that qualifications obtained under the MiFID II regime have an effect when assessing the requirements demanded, particularly in section 24. Thus, the qualification as an informant, as well as the qualification as an advisor or the time under supervision, should be taken into account when assessing such requirements.   
- With regard to the regime for employees who have been carrying out their activity in CASPs not subject to supervision, it is important to highlight:
· In any case, they will be required to test their knowledge.
· Such knowledge will be required to include an understanding of the new regulatory framework and the regulatory requirements for the entity aimed at investor protection.
- The Committee does not believe that entities should be responsible for establishing the number of hours needed to maintain an adequate level of knowledge and skills. The proposal mentions, as in the case of employees providing information to clients, that entities should establish a training plan subject to the need for updating at any given time.
Here too, training hours under the scope of the MiFID II should be recognised to such effects.
The comments made herein regarding section 21 also apply here. The establishment of an ongoing training plan by entities, taking into account each employee and the circumstances, is proposed.
<ESMA_QUESTION_MIKC_2>

Q3 Do you agree that with the proposed draft guidelines? Please state the reasons for your answer.
<ESMA_QUESTION_MIKC_3>
- The provision of services involving crypto-assets by entities regulated under MiFID II will mean that there are clients who are protected by the investment guarantee funds with respect to certain assets (financial instruments) and not others (crypto-assets).
This has led to a situation where, for similar services, some assets are protected, and others are not.
This issue is relevant in terms of the information that employees should be in a position to provide adequately to investors. Therefore, it is proposed that this be a subject on which employees’ knowledge is certified, by those who give information and those who provide advice.
- As noted in previous answers, unnecessary duplication of training requirements for employees of investment services companies and credit institutions should be avoided.
Detailed training and certification regimes for knowledge and skills already exist, as is the case of MIFID II, which (notwithstanding the level of knowledge and skill required under MiCA) should be taken into account to avoid duplication, which involves unnecessary effort and costs.
Thus, being able to certify training on basic subjects, that is subsequently complemented by training on more specific crypto-asset subjects, should be possible.
- The establishment of requirements for staff knowledge and skills highly relevant in terms of costs for entities and, therefore, the Committee believes that an assessment of the impact and costs should be taken into account when setting both the knowledge and the hours of initial and continuous training of staff.  
- The regulatory reference applied to the Draft Guidelines as a source of requirements for their drafting is as follows:
“1. Article 81(15) of MiCA provides for ESMA to issue guidelines specifying the criteria for the assessment of knowledge and competence in accordance with paragraph 7 of this Article.”
However, the reference is incorrect, as No. 15 of Article 81 of MiCA refers to section 2 and not to section 7 of that Article. 
<ESMA_QUESTION_MIKC_3>

Q4 Are there any additional comments that you would like to raise and/or information that you would like to provide?
<ESMA_QUESTION_MIKC_4>
1. General considerations
Said Guidelines should be deemed to refer to crypto-assets that fall within the scope of the MiCA Regulation[footnoteRef:2], which excludes services offered on financial instruments that, in the given moment, are represented with DLT technology, which will be subject to the Guidelines that ESMA has already issued in this regard.[footnoteRef:3] [2:  Regulation (EU) 2023/1114 of the European Parliament and of the Council of 31 May 2023 on markets in crypto-assets, amending Regulations (EU) No. 1093/2010 and (EU) No. 1095/2010 and Directives 2013/36/EU and (EU) 2019/1937 (relevant text to the effects of EEA).]  [3:  Guidelines for the assessment of knowledge and competence of 3 January 2017.] 

On the other hand, the Guidelines should also be deemed, upon its issue, to be applicable to the new figure of Crypto-Asset Service Providers (CASPs) and to regulated entities (IFs and credit institutions) that provide services relative to such products.
To start, this implies that the Guidelines should equally apply to entities with extensive experience in regulation, its application and internal control (IFs and credit institutions) and to others for whom the regulatory framework, even being subject to regulation, is something completely new and, therefore, implemented at a lower degree internally (CASPs). This is an element that the Guidelines should be aware of and address in their wording, as discussed below.
The structure and content of the Draft Guidelines have been inspired by and are very similar in many ways to the existing Guidelines under MiFID II. This is deemed appropriate as both have similar objectives and, therefore, their approach should be too, albeit with specificities that affect the characteristics of the product, the crypto-asset.
The new features incorporated are generally related to the knowledge and skills required from employees who provide information or advice on crypto-assets, with their corresponding differential elements, specifically the technological systems that provide support and their corresponding risks.
On the other hand, financial entities (IFs and credit institutions) there will be a coexistence of services and client positions in financial instruments, subject to the MiFID II and with protection from the investment and services guarantee funds, and positions in crypto-assets that are subject to MiCA and do not have protection from the investment guarantee funds. 
The way in which this situation is processed with regard to investors is relevant and something new and, consequently, so is the training and understanding of those who have a relationship with clients, as stated below.
Bearing all this in mind, the Advisory Committee addresses the different questions in the ESMA consultation. 
2. There are doubts concerning the Draft Guidelines about how the requirement of staff experience should be calculated in the following cases not addressed in ESMA’s Draft Guidelines:
· In the case that entities foresee the adoption of an automated or semi-automated model, that is to say, decentralised through remote channels.
· If in the future, with the guidelines in force, an entity was to consider moving from a decentralised model to a model in which the service was provided in offices.
- Section 4.1 of the Draft Guidelines states that national authorities should incorporate the latter into their national regimes. To such effects, it might be appropriate for this to be done in the same way as the requirements on knowledge and skills of the MiFID II, that is, by means of a Technical Guide approved by the CNMV, subsequently clarifying some issues through questions and answers. Specifically, the three channels established by the MiFID Technical Guide could also be acknowledged:   
· That the relevant staff have any of the qualifications or certificates included in CNMV’s published list of qualifications and certificates of specialised entities in relation to advisory and information services.
· That the training certification of relevant staff rests with the entity itself, fulfilling the requirements established for such purpose.
· That the financial institution, under its own responsibility, considers the qualifications or certificates other than those included in the list of qualifications published by CNMV to be appropriate, for which purpose the entity's Regulatory Compliance Unit, taking into account the procedures and criteria established by the board of directors, must verify the equivalence between the training and evaluation activities corresponding to such qualifications or certificates and the criteria and characteristics developed in the Guide.
<ESMA_QUESTION_MIKC_4>
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