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Reply Form
to the Consultation Paper on Draft technical advice concerning MAR and MiFID II SME GM


Responding to this Consultation Paper 
ESMA invites comments on all matters in this Consultation Paper and in particular on the specific questions summarised in Annex 1. Comments are most helpful if they:
respond to the question stated;
indicate the specific question to which the comment relates;
contain a clear rationale; and
describe any alternatives ESMA should consider.
ESMA will consider all comments received by 13 February 2024. 
All contributions should be submitted online at www.esma.europa.eu under the heading ‘Your input - Consultations’. 
Instructions
In order to facilitate analysis of responses to the Consultation Paper, respondents are requested to follow the below steps when preparing and submitting their response:
•	Insert your responses to the questions in the Consultation Paper in this reply form. 
•	Please do not remove tags of the type < ESMA_QUESTION_LATA_0>. Your response 	to each question has to be framed by the two tags corresponding to the question.
•	If you do not wish to respond to a given question, please do not delete it but simply 	leave the text “TYPE YOUR TEXT HERE” between the tags.
•	When you have drafted your responses, save the reply form according to the following 	convention: ESMA_CP1_ LATA_nameofrespondent. 
	For example, for a respondent named ABCD, the reply form would be saved with the 	following name: ESMA_CP1_ LATA_ABCD.
•	Upload the Word reply form containing your responses to ESMA’s website (pdf 	documents will not be considered except for annexes). All contributions should be 	submitted online at www.esma.europa.eu under the heading ‘Your input - 	Consultations’.

Publication of responses
All contributions received will be published following the close of the consultation, unless you request otherwise.  Please clearly and prominently indicate in your submission any part you do not wish to be publicly disclosed. A standard confidentiality statement in an email message will not be treated as a request for non-disclosure. A confidential response may be requested from us in accordance with ESMA’s rules on access to documents. We may consult you if we receive such a request. Any decision we make not to disclose the response is reviewable by ESMA’s Board of Appeal and the European Ombudsman.
Data protection
Information on data protection can be found at www.esma.europa.eu under the heading ‘Data protection’.
Who should read this paper?
All interested stakeholders are invited to respond to this consultation paper. This consultation paper is of primary interest to issuers, including SMEs, and trading venues, but responses are also sought from any other market participant including trade associations and industry bodies, institutional and retail investors, consultants and academics.


General information about respondent
	Name of the company / organisation
	Warsaw Stock Exchange
	Activity
	Trading Venue
	Are you representing an association?
	☐
	Country / Region
	Poland


Questions
Q1 Do you agree with the definition of protracted processes provided? 
<ESMA_QUESTION_LATA_1>
While we generally agree with the conceptual framework of "protracted processes" as a series of actions or steps that lead to a specific outcome, and support the approach that limiting disclosure to the final event of a protracted process increases legal certainty for issuers and minimizes the risk of market participants being misled by premature announcements, we believe that the current definition requires further refinement to ensure consistency and ease of application across different sectors and market scenarios. The current definition would benefit from more precise determination of what constitutes an "intermediate step" versus a "final event," particularly in complex transactions such as multi-stage negotiations. Therefore, from this point of view, it is extremely important to define very precisely a non-exhaustive list of final events within each type of protracted process as it would enhance the practical application of the definition, supporting issuers in making informed disclosure decisions without increasing regulatory uncertainty.
<ESMA_QUESTION_LATA_1>

Q2 Do you agree with the identified categories of processes and general principles?
<ESMA_QUESTION_LATA_2>
We generally support the identified categories of protracted processes and the general principles outlined by ESMA. The classification of processes into three main categories provides a structured approach that helps issuers identify when disclosure obligations arise during multi-stage operations. In our view three mentioned event categories seem to cover the full spectrum of potential protracted processes types and enable their good segmentation in terms of the moment of information creation, decision-making, etc. However, we believe that further adjustments and clarifications are needed to ensure that the framework is both comprehensive and adaptable to complex and sector-specific cases.
<ESMA_QUESTION_LATA_2>

Q3 Do you agree that for protracted processes that are entirely internal to the issuer the moment of disclosure should be the moment when the corporate body having the decision power has taken the decision to commit to the outcome of the process?
<ESMA_QUESTION_LATA_3>
We agree with the proposed principle that the disclosure moment for internal protracted processes should be tied to the decision of the corporate body having the decision power. However, additional clarifications and sector-specific examples would enhance the practical application of this rule, ensuring that issuers can navigate their obligations effectively while maintaining market transparency. It seems particularly important to clarify what is meant by “taking the decision.” 
Due to the level of certainty as to the final nature of the decision and the precision of determining the moment when the information was created, we suggest that the "taking the decision" be considered, for example, the signing of a document or another formal form of decision making, and not, for example, verbal arrangements between members of the management board.
<ESMA_QUESTION_LATA_3>

Q4 Do you agree that in presence of a governance structure that foresees the approval of another body further to the management body’s decision, the disclosure obligation should take place as soon as possible after the decision of the first body?
<ESMA_QUESTION_LATA_4>
Yes, we agree, but it seems particularly important to clarify what is meant by “taking the decision.”
<ESMA_QUESTION_LATA_4>

Q5 Do you agree that for protracted processes involving the issuer and another party different from a public authority, the moment of disclosure should be when the competent bodies/persons of all parties involved, having the decision power under national law or bylaws, have taken the decision to sign off to the agreement?
<ESMA_QUESTION_LATA_5>
Yes, however, further guidance on preliminary agreements, staggered approvals, and coordination of disclosure between parties would enhance the practical application of the rule and reduce uncertainty for issuers.
Therefore, we have concerns about the phrase "taken the decision to sign off to the agreement" in the definition. From our perspective, a more precise moment for identifying inside information would be the actual signing of the agreement. This approach offers greater degree of certainty and eliminates ambiguity in determining the moment of disclosure.
We can envision scenarios where verbal agreement to signing a contract might initially occur, but the ultimate contract is not signed. Therefore, the actual document signing provides a more definitive and unambiguous point of reference for determining the emergence of inside information.
<ESMA_QUESTION_LATA_5>

Q6 Do you agree that for protracted processes that are driven by a public authority with the involvement of the issuer, the moment of disclosure should be when the issuer has received the final decision from the public authority, even where the issuer and the public authority previously exchanged preliminary information that may on its own amount to inside information?
<ESMA_QUESTION_LATA_6>
We agree that disclosure for protracted processes driven by public authorities should occur when the issuer receives the final decision from the authority. However, additional guidance on interim decisions, lengthy processes, and exceptional circumstances would enhance the clarity and practical application of this principle. Particular attention should be paid to decisions on the initiation of proceedings and issues concerning the effectiveness of the decisions issued.
An interesting scenario we often encounter in the market and at the Warsaw Stock Exchange is when an administrative decision important for the company is published on a public website of an authority (e.g. financial market regulator or anti-monopoly office) before being delivered to the company. The question is whether this constitutes MAR information or not – is the information “public” enough already after the authority announcement?
<ESMA_QUESTION_LATA_6>

Q7 Do you agree that for protracted processes that are triggered by the issuer and whose final outcome is decided by a public authority, two separate processes should be identified, and the moment of disclosure should occur upon completion of each of them as above outlined?
<ESMA_QUESTION_LATA_7>
Yes, this dual-step approach ensures that material information is disclosed in a timely and accurate manner. Consequently, we agree with the logic of two separate processes and moments of creating inside information at 1) submission of the application and 2) decision of the authority.
<ESMA_QUESTION_LATA_7>

Q8 Do you agree that a hostile takeover can be considered a one-off event? Do you agree with the moment for disclosure identified for takeover processes? 
<ESMA_QUESTION_LATA_8>
In practice, the classification of a takeover as "friendly" or "hostile" may evolve during the process. For example, initial resistance from the issuer’s management might later transform into cooperation, blurring the distinction between the two categories. Due to this fluidity, the focus should be on the circumstances surrounding the issuer's awareness of the takeover bid rather than solely on its classification. The moment the issuer receives credible and material information about the takeover—whether through formal communication or public announcement—should trigger the obligation to disclose. 
An interesting question remains: does a public announcement of a hostile takeover targeting the issuer (e.g., a public tender offer for the issuer's shares) create a MAR reporting obligation for the issuer, or do we consider it as not meeting MAR condition of non-public character of the information.
<ESMA_QUESTION_LATA_8>

Q9 Do you agree with the proposed approach in relation to financial reports, profit warnings, earning surprises and forecasts? In particular, do you agree that profit warnings and earning surprises are to be considered as one-off events and as such should not be included in the list of protracted processes?
<ESMA_QUESTION_LATA_9>
The recommendation to link disclosure obligations in terms of financial reports to the finalization (approval) of periodic financial reports ensures that the market receives comprehensive and reliable information at an appropriate stage. We support the view that profit warnings and earnings surprises should be considered one-off events, as they typically arise from a single development or realization and do not involve a series of steps that define a protracted process. For example, this recommendation aligns with our current practice. A profit warning is issued when quarterly results are expected to deviate by a certain degree from the market consensus.
<ESMA_QUESTION_LATA_9>

Q10 Do you agree with the proposed approach in relation to recovery and resolution protracted process?
<ESMA_QUESTION_LATA_10>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_LATA_10>

Q11 Do you consider the list of protracted processes sufficiently comprehensive? Do you agree with the proposed moment of disclosure? Would you add or remove any process?
<ESMA_QUESTION_LATA_11>
The list of protracted processes is a solid foundation that effectively identifies many common scenarios where disclosure obligations arise. However, additional clarity and examples tailored to industry-specific and cross-border scenarios would enhance its comprehensiveness and practical utility. Some consideration should be given to insolvency, liquidation and restructuring process of issuers. Also additional clarification is needed for scenarios involving the preparation and disclosure of annual financial reports. Specifically, guidance should address situations where audited results are known but the full report is not yet finalized, particularly when the results align with earlier expectations.
<ESMA_QUESTION_LATA_11>

Q12 Do you agree that the inside information to be delayed may in some cases be assessed against more than one announcement, whenever a clear conclusion about the issuer’s position on the subject matter cannot be drawn exclusively on the basis of the very latest communication?
<ESMA_QUESTION_LATA_12>
We agree that assessing inside information against more than one prior announcements is sometimes necessary to ensure that delayed disclosure aligns with the issuer’s overall communication and does not mislead the market. This approach provides greater clarity and transparency, particularly in complex or incremental processes.
We recognize that while the last public communication may not comprehensively assess MAR implications, anchoring the evaluation to the most recent information mitigates the risks of interpretative subjectivity. The complexity of determining the scope and temporal range of prior communications introduces interpretative ambiguity, potentially complicating disclosure decision-making for issuers.
<ESMA_QUESTION_LATA_12>

Q13 Do you agree with the list of communications presented in Article 4 of the draft delegated act? Do you consider it sufficiently comprehensive, or do you deem that any other cases should be added?
<ESMA_QUESTION_LATA_13>
We generally agree with the list of communications outlined in Article 4 of the draft delegated act, as it reflects a broad and well-structured categorization of issuer communications. We additionally appreciate that the end the list contains a very general sub-item that covers situations not mentioned in the previous ones (any public form of communication by a person representing the issuer.
<ESMA_QUESTION_LATA_13>

Q14 Do you agree with the list of situations where there is a contrast between the inside information to be delayed and the latest announcement or communication as presented by ESMA in [Annex II] of the proposed Delegated Act (Annex IV of this CP)? Do you consider it sufficiently comprehensive, or do you deem that any other situations should be added?
<ESMA_QUESTION_LATA_14>
Listed event categories are defined so broadly that they seem to cover the lion's share of cases in which a delay in information would conflict with the latest information provided by the issuer and thus could mislead public opinion as to the facts. Despite its non-exhaustive nature, we find the list to be sufficiently comprehensive
<ESMA_QUESTION_LATA_14>

Q15 Do you have any views on the methodology used to conduct the analysis?
<ESMA_QUESTION_LATA_15>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_LATA_15>

Q16 Do you agree that the methodology of calculation in Article 78(1) of CDR 2017/565 to assess if the SME GM meets the 50% criterion is suitable? Please explain.
<ESMA_QUESTION_LATA_16>
WSE agrees. The methodology of calculation in Article 78(1) of CDR 2017/565 to assess if the SME GM meets the 50% criterion is suitable. However, it is worth considering raising the threshold to, for example, 60%, which could emphasize and strengthen the nature of this market as a dedicated SME market.
<ESMA_QUESTION_LATA_16>

Q17 Do you agree that the requirements in Article 78(1) of CDR 2017/565 ensure that the refusal to be registered as an SME GM does not simply occur as a result of a temporary failure to comply with the requirements specified in Article 33(3) of MiFID II? Please explain.
<ESMA_QUESTION_LATA_17>
WSE agrees. The requirements in Article 78(1) of CDR 2017/565 on the registration as SME GM ensure that the refusal to be registered as an SME GM does not simply occur as a result of a temporary failure to comply with the requirements specified in Article 33(3) of MiFID II.
<ESMA_QUESTION_LATA_17>

Q18 Do you agree with the proposal not to specify further the requirements in Articles 78(2)(a) and 78(2)(b) of CDR 2017/565? Please elaborate.
<ESMA_QUESTION_LATA_18>
WSE agrees. The current regime applicable to SME GMs regarding the initial and ongoing admission to trading of financial instruments is appropriate and do not require any changes.
<ESMA_QUESTION_LATA_18>

Q19 Do you agree with the proposal not to modify the requirements currently included in Articles 78(2)(c), (d) and (f) of CDR 2017/565? Please elaborate.
<ESMA_QUESTION_LATA_19>
WSE agrees. The MTF should specify what the minimum content of the acceptance document should be, providing a list of minimum information to be included, and the acceptance document should include a statement specifying whether the document has been checked and by whom.
<ESMA_QUESTION_LATA_19>

Q20 Do you agree with the proposal to align the requirement in Article 78(2)(e) of CDR 2017/565 with those of the Growth Issuance Prospectus by requiring a statement on the working capital only for share issuances? Please elaborate. 
<ESMA_QUESTION_LATA_20>
WSE agrees to align the requirement in Article 78(2)(e) of CDR 2017/565 with those of the Growth Issuance Prospectus by requiring a statement on the working capital only for share issuances.
<ESMA_QUESTION_LATA_20>

Q21 Do you agree with the proposal to include in Article 78(2)(g) of CDR 2017/565 the requirement that the financial reports published by SME GM issuers should be subject to audits?
<ESMA_QUESTION_LATA_21>
WSE agrees that including a requirement for the financial reports to be subject to an audit could foster investor confidence in SME GMs and create an incentive to invest in the financial instruments traded on those markets. Although such requirement should not apply to half-yearly reports.
<ESMA_QUESTION_LATA_21>

Q22 Do you agree with the proposal not to modify Articles 78(2)(h) and (i) of CDR 2017/565? Please elaborate.
<ESMA_QUESTION_LATA_22>
WSE agrees 
<ESMA_QUESTION_LATA_22>

Q23 Do you agree with the proposals to meet the first and the second requirements under Article 33(3a) (a) and (b)? Please explain.
<ESMA_QUESTION_LATA_23>
In order to avoid any doubts, we would like to suggest that when formulating the new Article 78a of CDR 2017/565, an MTF segment registered as an SME GM should not be required to have a single aggregate MIC code  (“segment MIC”), in case where such an MTF segment consists of more than one market (e.g. two markets, which are separate parts of the SME GM segment of an MTF) . These markets were often created earlier than the regulations regarding SME GM were introduced into the MiFiD II. For historical reasons, these markets have separate MIC codes even if they are jointly registered as a single SME GM segment. 
Warsaw Stock Exchange (WSE) already has a segment of an MTF registered as an SME GM. This segment of an WSE MTF consists of two markets (parts): one on which shares are traded (NewConnect) and one on which debt instruments are traded (Catalyst). These markets have separate MIC codes for historical reasons. WSE SME GM segment does not have a single aggregate MIC code dedicated to this segment. However, these two MIC codes – one for NewConnect, and one for Catalyst - provide a clear and unique identification and distinctly separate WSE SME GM segment form the other market segment - GlobalConnect, which is not registered as an SME GM. This fact is recorded in the ESMA database, which contains the following statement:  “SME Growth Market was authorized for MTF operating under two MICs: XNCO (NewConnect) and WMTF (Catalyst)”.
[bookmark: _Hlk190350186]In our view, the new Article 78a of CDR 2017/565 should make clear that it is sufficient for an SM GM segment to have a MIC code (or MIC codes - plural) that separates it from other MTF segments that do not have SM GM status. However, it does not have to be a separate aggregated MIC code, if the SME GM segment consists of more than one market, which are sufficiently distinguished by separate MIC codes.
<ESMA_QUESTION_LATA_23>

Q24 Do you agree with the proposals to meet the third requirement under Article 33(3a) (c)? Please explain.
<ESMA_QUESTION_LATA_24>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_LATA_24>

Q25 Do you agree that no specific amendments are required for Article 79? Please explain.
<ESMA_QUESTION_LATA_25>
WSE agrees.
<ESMA_QUESTION_LATA_25>

Q26 Do you agree that the requirements in Article 79 of CDR 2017/565 ensure that an SME GM is not deregistered due to a temporary failure to comply with the criteria an Article 33 of MiFID II?
<ESMA_QUESTION_LATA_26>
WSE agrees.
<ESMA_QUESTION_LATA_26>
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