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[bookmark: _Toc280628648] Responding to this paper 
ESMA invites comments on all matters in the Consultation Paper and in particular on the specific questions in this reply form. Comments are most helpful if they:
· respond to the question stated;
· indicate the specific question to which the comment relates;
· contain a clear rationale; and
· describe any alternatives ESMA should consider.
ESMA will consider all comments received by 27 January 2025. 
Instructions
In order to facilitate analysis of responses to the Consultation Paper, respondents are requested to follow the below steps when preparing and submitting their response:
· Insert your responses to the questions in the Consultation Paper in this reply form. 
· Please do not remove tags of the type <ESMA_QUESTION_AAR_1>. Your response to each question has to be framed by the two tags corresponding to the question.
· If you do not wish to respond to a given question, please do not delete it but simply leave the text “TYPE YOUR TEXT HERE” between the tags.
· [bookmark: _GoBack]When you have drafted your responses, save the reply form according to the following convention: ESMA_AAR_nameofrespondent. 
For example, for a respondent named ABCD, the reply form would be saved with the following name: ESMA_AAR_ABCD.
· Upload the Word reply form containing your responses to ESMA’s website (pdf documents will not be considered except for annexes). All contributions should be submitted online at www.esma.europa.eu under the heading ‘Your input - Consultations’. 



Publication of responses
All contributions received will be published following the close of the consultation, unless you request otherwise. Please clearly and prominently indicate in your submission any part you do not wish to be publicly disclosed. A standard confidentiality statement in an email message will not be treated as a request for non-disclosure. A confidential response may be requested from us in accordance with ESMA’s rules on access to documents. We may consult you if we receive such a request. Any decision we make not to disclose the response is reviewable by ESMA’s Board of Appeal and the European Ombudsman.

Data protection
Information on data protection can be found at www.esma.europa.eu under the headings ‘Legal notice’ and heading ‘Data protection’..
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	Name of the company / organisation
	Crédit Agricole CIB
	Activity
	Banking sector

	Are you representing an association?
	☐
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	France


[bookmark: _Hlk124780170]Questions

Are there any aspects of the AAR scope on which ESMA has based its quantitative analysis and its policy choices that ESMA should consider detailing further?

<ESMA_QUESTION_AAR_01>
Overall, the frame proposed by ESMA to determine the scope of products and counterparties subject to the active account matches the corresponding requirements of the level 1 text. However, further clarification would be welcome regarding the application of both the operational conditions of the AAR and the representativeness condition for counterparties that are part of a group. According to Article 7a(1) of EMIR 3, a counterparty becomes subject to the obligation to hold an active account and clear a representative number of trades in it where that counterparty is or becomes subject to the clearing obligation. However, paragraph 2 of article 7a provides that a counterparty belonging to a group subject to consolidated supervision in the Union should consider all derivatives that are cleared by the counterparty or by other entities within the group to which the counterparty belongs. As multiple counterparties belonging to the same group could be subject to the clearing obligation, a literal application of the provisions cited above could trigger an obligation to hold an active account by several counterparties belonging to the same group relating to the same subcategories of derivatives as the calculation would be the same for all. We appreciate ESMA’s clarification in paragraph 40 that “the obligation to hold an active account with trades representative of the group activity could be fulfilled by one entity of the group”. However, such a clarification embedded in the Level 2 text would be welcomed as it would hold legal value and dissipate any difference in interpretation among NCAs when exercising their supervisory duties with regard to this matter. It is our understanding that the active account obligation and the subsequent reporting obligations could be fulfilled by one entity within the group, to avoid duplicating calculations and an excessive pressure on small subsidiaries’ clearing activity. Such a clarification would also allow counterparties other than the one fulfilling the AAR within a group to avoid uncertainty when submitting a notification to their NCAs on their obligations towards the AAR.
Another area where ESMA’s clarification would be welcome is the calculation for the sake of fulfilling the obligations under article 7a(4), where we understand that only cleared trades and relevant derivative contracts should count. We also understand that the calculations should be done at the class level rather than on aggregate.
<ESMA_QUESTION_AAR_01>


Do you agree with the above approach for condition (a)? Are there other requirements that ESMA should consider for meeting condition (a)?

<ESMA_QUESTION_AAR_02>
Overall, we agree with ESMA’s approach for condition (a). It would however be helpful to ensure that the reference to sufficient financial resources, cash and collateral accounts in paragraph (c) of article 1 matches the same reference in article 37 of EMIR, and does not create additional obligations relating to the participation in a CCP.
<ESMA_QUESTION_AAR_02>


Do you agree with the above approach for conditions (b) and (c)?

<ESMA_QUESTION_AAR_03>
The approach developed by ESMA for conditions (b) and (c) presents us with several challenges. While we can commit to the requirements in Article 2(1)(a) to set up internal systems to monitor our exposures and arrangements to support a large flow of transactions, such a flow cannot result from the transfer of positions held in a clearing service of substantial systemic importance. As we are going to explain further in the response to question 4, a transfer of positions from a CCP to another is not technically doable, and in the case that concerns us directly, a coordinated transfer through offsetting transactions reflecting would come at a prohibitive cost due to the scale of the positions held at third country tier 2 clearing services. While we understand that this requirement reflects a similar wording used in article 7a(3)(b) of the EMIR 3 text, we want to insist that should this obligation remain as such, our internal arrangements will highlight and share with our supervisors our assessment of the legal and operational barriers to the transfer of positions from tier 2 CCPs. We therefore would welcome ESMA’s clarification that such barriers will not lead to a risk of non-compliance with our obligations towards operational conditions (b) and (c).
Furthermore, and with regard to the requirement in article 2(1)(c) to obtain a signed written statement from the authorised CCP, we would welcome assurances from ESMA that where a clearing member fulfils the necessary conditions relating to their operational capacity, such written statement will be provided by the CCP free of charge, as it is directly resulting from a regulatory requirement.
<ESMA_QUESTION_AAR_03>


Do you agree with the proposed approach for the annual stress-testing conditions (a), (b) and (c)? 

<ESMA_QUESTION_AAR_04>
The approach for the annual stress-testing of the three operational conditions hail different challenges. Whereas a common concern between the three conditions is the willingness of the authorised CCP to cooperate with the regulatory challenge without imposing additional fees on its clearing members to perform the tests required and provide the corresponding written statements, a bigger economic and operational concern arises for the stress-testing of condition (b). As pointed out in the response to question 3, it is technically impossible to transfer positions from tier 2 third country clearing services to an authorised CCP in the EU. When clearing members are required to perform tests for an increase in “outstanding and new clearing activity” of up to 85% of the total outstanding of their clearing activity, the rationale behind a test of such a scale that goes beyond the requirements of EMIR appears to be the testing of a scenario where EU clearing members lose their access to a third-country tier 2 clearing service, be it because the concerned CCP is at risk of default or for another reason. Should such a situation arise, EU clearing members would not close-out and relocate their outstanding individual transactions in the EU, but would rather initiate global set-off transactions to cover their global risk towards the tier 2 CCP. Additionally, as of today, and according to subsequent assessments from both ESMA and the EU Commission, most of the liquidity in the relevant EUR and PLN denominated derivatives is generated by non-EU counterparties. In this context, finding counterparties willing to trade positions at such a scale would either bear a prohibitive cost or be impossible, especially if we are faced with a scenario where the Third-country tier 2 CCP is at risk of default. Finally, the offsetting transactions would still be referencing the tier 2 CCP, generating a basis that would incur additional heavy costs on the EU counterparties attempting to close out their positions. While we understand ESMA’s concern and willingness to prepare for a scenario where EU clearing members would lose access to tier 2 clearing services offering EUR denominated derivatives, we believe that responding to this scenario should not be a condition to assess clearing members’ efforts to relocate their new trades in the EU. As CACIB has always consistently pleaded with policymakers and supervisors, in order to obtain a realistic and constructive path to relocate EUR clearing in the EU, a clear distinction should be drawn between outstanding positions and new trades. Throughout the consultation paper, it seems like some aspects of the AAR, especially those related to the operational condition (b), maintain a confusion between the relocation of new flows and the transfer of outstanding positions.
<ESMA_QUESTION_AAR_04>


Do you agree with the differentiated frequency for the stress-testing depending on the counterparties’ clearing activities? Would you suggest any other way to take into account the proportionality principle? 

<ESMA_QUESTION_AAR_05>
We agree with the principle of differentiating frequency for the stress-testing depending on the importance of the clearing activity on the relevant derivatives. However, we take issue with the confusing use of the term “clearing activity” in the RTS. As clarified in the response to question 4, we strongly believe that a clear distinction should be drawn between outstanding positions and new trades. Throughout the proposed RTS, ESMA uses the term clearing activity indistinctively to mean “outstanding and new clearing activity and new clearing activity”. In some instances, the term “clearing activity” is used with no precision as to whether it includes outstanding positions. We assess that there is no prior definition of this term in the level 1 text of EMIR, and that it is mainly used in the EMIR 3 level 1 text in article 7d to refer to the reporting on “clearing activity” in tier 2 CCPs. We believe that a clarification from ESMA that this term only refers to new transactions would be welcome, as it would avoid installing a confusion in the level 2 text that could be subject to different interpretations later on.
<ESMA_QUESTION_AAR_05>


Do you agree with the proposed classes of derivatives for EUR OTC IRD? 

<ESMA_QUESTION_AAR_06>
We believe that ESMA’s approach to proposing the classes of derivatives was clear and rational, as it reflects the existing classes subject to the clearing obligation.
<ESMA_QUESTION_AAR_06>


Do you agree with the proposed classes of derivatives for PLN OTC IRD? 

<ESMA_QUESTION_AAR_07>
We believe that ESMA’s approach to proposing the classes of derivatives was clear and rational, as it reflects the existing classes subject to the clearing obligation.
<ESMA_QUESTION_AAR_07>


Do you agree with the proposed classes of derivatives for EUR STIR? 

<ESMA_QUESTION_AAR_08>
We appreciate ESMA’s proportionate approach to proposing classes of derivatives for EUR STIR. We agree with the proposed classes.
<ESMA_QUESTION_AAR_08>


Do you agree with the proposed maturity and trade size ranges for each class of derivatives in EUR OTC IRD?

<ESMA_QUESTION_AAR_09>
We understand ESMA’s approach to maximise the number of trades to relocate in the EU for EUR OTC IRDs, these derivatives being at the core of the relocation efforts. 
<ESMA_QUESTION_AAR_09>


Do you agree with the proposed maturity and trade size ranges for each class of derivatives in PLN OTC IRD?

<ESMA_QUESTION_AAR_10>
We agree with ESMA’s approach on this and appreciate its proportionality. Additionally, we hope that EU CCPs will step up to enable clearing in PLN OTC IRDs in good conditions.<ESMA_QUESTION_AAR_10>


Do you agree with the proposed maturity and trade size ranges for each class of derivatives in EUR STIR?

<ESMA_QUESTION_AAR_11>
While we agree with ESMA’s approach on the trade size ranges, which addresses the specific features of this market, we believe that a different approach could be helpful regarding maturity ranges. Given the relative small size and scarce liquidity in this market along the curve, we propose to have a more panoramic approach to maturity ranges and only retain two; 0 to 12 months, 12 months and beyond.
<ESMA_QUESTION_AAR_11>


Do you agree with the proposed number of most relevant subcategories for each clearing service of substantial systemic relevance? Do you think this should be set at a more granular level (i.e. per class of derivatives)?

<ESMA_QUESTION_AAR_12>
We agree with ESMA’s proposals on the number of most relevant subcategories for each clearing service. However, if our proposal to reduce the number of maturity ranges for EUR STIR is retained, it would mechanically decrease the number of relevant subcategories for that service, which we believe is appropriate to the size of its market and its liquidity.
<ESMA_QUESTION_AAR_12>


Do you agree with the proposed reference periods for EUR OTC IRD? Do you think the reference periods should be set at a more granular level (i.e. class of derivatives)?

<ESMA_QUESTION_AAR_13>
We agree with the proposed reference periods for EUR OTC IRDs, we believe this approach is proportional, and we do not believe it is necessary to set reference periods at a more granular level.
<ESMA_QUESTION_AAR_13>


Do you agree with the proposed reference period for PLN OTC IRD? Do you think that the reference periods should be set at a more granular level (i.e. class of derivatives)?

<ESMA_QUESTION_AAR_14>
We agree with ESMA’s approach on this and do not believe it is necessary to set reference periods at a more granular level.
<ESMA_QUESTION_AAR_14>


Do you agree with the proposed reference periods for EUR STIR referenced in Euribor? Do you agree with the proposed reference periods for EUR STIR referenced in €STR?

<ESMA_QUESTION_AAR_15>
We agree with the reference period proposed for EUR STIR referenced €STR, but believe that the reference period associated with EUR STIR referenced in Euribor is too short, considering the market for these derivatives is significantly smaller than the market for EUR OTC IRDs. We believe that the reference periods for counterparties above EUR 100 billion should be aligned at 6 months for both EUR STIR referenced €STR and those referenced Euribor. 
<ESMA_QUESTION_AAR_15>


Do you agree with the proposed approach for the reporting of the activity and risk exposures of the counterparty subject to the active account requirement?

<ESMA_QUESTION_AAR_16>
We understand that ESMA’s proposal for reporting of the activity and risk exposures of counterparties subject to the active account stems from a level 1 requirement, and are aligned in principle with implementing it. However, we hope to work with ESMA and our NCA to optimise this reporting so that it does not create a new heavy operational requirement, especially at a moment where the Commission sets ambitions for a simpler regulatory framework in the EU. We are concerned with some aspects of the reporting that appear to create redundancies with the existing EMIR reporting which is already remarkably granular and detailed. We also want to ensure that the information shared with our NCAs can be used to assess the efficiency of the AAR in promoting relocation of EUR clearing in the EU. However, ESMA’s expected report on the efficiency of the AAR measures is expected no later than June 2026, when only one bi-annual report would have been submitted by counterparties. We are concerned that an assessment by ESMA based on one report would not be able to capture the progress of EU actors towards the relocation of new activity appropriately. Additionally, the changing figures regarding the most relevant subcategories both among counterparties and among semesters for each counterparty individually will lead to difficulties for ESMA to read accurately the progress of relocation in an aggregate manner, as the aggregate figures will only represent the most traded subcategories during that semester, representing 6 reference periods at a maximum. We believe that a centralised approach where ESMA and/or NCAs coordinate with the authorised CCP and the third-country tier 2 CCP to obtain relevant aggregate information on all EU counterparties would be more efficient and more relevant to ESMA’s objective to assess the efficiency of the AAR measures in relocating EUR clearing within the EU.
<ESMA_QUESTION_AAR_16>


Do you consider that including information on margin activity in the AAR reporting requirement would provide valuable information on the activities and risk exposures of the counterparty?

<ESMA_QUESTION_AAR_17>
We believe that including information on margin activity does not add value to the assessment of counterparties’ exposures relative to the information on gross and net notional amounts, as well as the number of trades. We believe this information is sufficient to have a good view on the activities and risk exposures of EU counterparties.
<ESMA_QUESTION_AAR_17>


Do you consider that including reporting on Unique Trade Identifiers (UTIs) would provide valuable information from a supervisory perspective?

<ESMA_QUESTION_AAR_18>
We believe that the requirement to include UTIs unnecessarily duplicates the reporting requirements as per Article 9 of EMIR, and does not provide any added value to the supervisors for the sake of monitoring the compliance with AAR, or for the sake of assessing the efficiency of the measures in relocating EUR clearing in the EU.
<ESMA_QUESTION_AAR_18>


Do you agree with the proposed approach for the reporting of the operational conditions?

<ESMA_QUESTION_AAR_19>
While we understand the rationale behind the approach, we warn ESMA, as per our previous responses, of the risk that the authorised CCP does not fully cooperate to provide clearing members with the necessary statements certifying their compliance with the operational conditions free of charge.
<ESMA_QUESTION_AAR_19>


Do you agree with the proposed approach for the reporting of the representativeness obligation?

<ESMA_QUESTION_AAR_20>
We understand ESMA’s approach and its objective, we however believe that these objectives could be achieved with a less cumbersome approach, notably by reducing the redundancies in the information required with the article 9 reporting, and ensuring the reporting does not lead to reports that are difficult to read, interpret or aggregate by supervisors, and pose at the same time heavy operational constraints on reporting entities.
<ESMA_QUESTION_AAR_20>


Do you agree with the proposed approach to standardise the reporting arrangements under the active account requirement?

<ESMA_QUESTION_AAR_21>
 
<ESMA_QUESTION_AAR_21>
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