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[bookmark: _Toc280628648] Responding to this paper 
ESMA invites comments on all matters in the Consultation Paper and in particular on the specific questions in this reply form. Comments are most helpful if they:
· respond to the question stated;
· indicate the specific question to which the comment relates;
· contain a clear rationale; and
· describe any alternatives ESMA should consider.
ESMA will consider all comments received by 27 January 2025. 
Instructions
In order to facilitate analysis of responses to the Consultation Paper, respondents are requested to follow the below steps when preparing and submitting their response:
· Insert your responses to the questions in the Consultation Paper in this reply form. 
· Please do not remove tags of the type <ESMA_QUESTION_AAR_1>. Your response to each question has to be framed by the two tags corresponding to the question.
· If you do not wish to respond to a given question, please do not delete it but simply leave the text “TYPE YOUR TEXT HERE” between the tags.
· When you have drafted your responses, save the reply form according to the following convention: ESMA_AAR_nameofrespondent. 
For example, for a respondent named ABCD, the reply form would be saved with the following name: ESMA_AAR_ABCD.
· Upload the Word reply form containing your responses to ESMA’s website (pdf documents will not be considered except for annexes). All contributions should be submitted online at www.esma.europa.eu under the heading ‘Your input - Consultations’. 



Publication of responses
All contributions received will be published following the close of the consultation, unless you request otherwise. Please clearly and prominently indicate in your submission any part you do not wish to be publicly disclosed. A standard confidentiality statement in an email message will not be treated as a request for non-disclosure. A confidential response may be requested from us in accordance with ESMA’s rules on access to documents. We may consult you if we receive such a request. Any decision we make not to disclose the response is reviewable by ESMA’s Board of Appeal and the European Ombudsman.

Data protection
Information on data protection can be found at www.esma.europa.eu under the headings ‘Legal notice’ and heading ‘Data protection’..
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[bookmark: _Hlk124776172]General information about respondent
	Name of the company / organisation
	EuropeanIssuers
	Activity
	Non-financial counterparty

	Are you representing an association?
	☒
	Country/Region
	Belgium


[bookmark: _Hlk124780170]Questions

Are there any aspects of the AAR scope on which ESMA has based its quantitative analysis and its policy choices that ESMA should consider detailing further?

<ESMA_QUESTION_AAR_01>
Within the analysis of the scope in terms of products and counterparties, it is clarified that:
“ICEU STIR derivatives for euro-denominated products should be considered as OTC derivatives under Article 2a of EMIR, since the European Commission has not adopted an implementing act determining that the relevant third-country market complies with legally binding requirements which are equivalent to the requirements laid down in Title III on regulated markets of Directive 2004/39/EC10 and that it is subject to effective supervision and enforcement in that third country on an ongoing basis.”

Although the lack of an EC implementing act is, at this point in time, key for pushing both non-EU CCPs offering clearing services of systemic relevance for the EU and their clearing members to accelerate and complete the transition towards EU market infrastructures, potential unintended consequences for EU NFCs and final clients of clearing services should be considered, such as:

· Clarify that NFCs can be considered as not OTC and, therefore, can exclude from their clearing threshold calculation their hedging derivatives traded on UK and Northern Ireland exchanges and cleared by UK and Northern Ireland CCPs, particularly for those derivatives that cannot be traded and cleared on EU exchanges and CCPs. In time, should the transition to EU CCPs not be satisfactory, it could be considered to impose AAR on derivatives of systemic relevance, independently of the OTC nature of derivatives, since exchange-traded derivatives might also present systemic relevance characteristics.
· Clarify that NFCs can continue to use UK and Northern Ireland CCPs beyond the COMMISSION IMPLEMENTING DECISION (EU) 2022/174 expiration date of 30 June 2025, at least for all derivatives not covered by a liquid alternative offer provided by EU CCPs, and monitor that clearing members and final clients providing clearing services will secure for NFCs a seamless and zero-cost transition for derivatives that can be transferred to EU CCPs. As a matter of fact, UK CCPs and clearing members are already lobbying EU NFCs to raise concerns about potential operating difficulties, the impossibility of implementing hedging, and cost increases linked to the lack of equivalence for products traded and cleared on UK and Northern Ireland CCPs that cannot be transferred to EU infrastructures.

As stated in point 15 of the consultation paper, it is fundamental that ESMA closely monitors the development of alternative clearing services in the EU, given their implications for the requirement on counterparties to hold an active account at an EU CCP and the need to offer a full range of liquid products to NFCs in the EU. In fact, in order to reduce clearing costs and the administrative burden, NFCs have the incentive to concentrate as much as possible all their hedging derivatives in one or a few CCPs.

<ESMA_QUESTION_AAR_01>


Do you agree with the above approach for condition (a)? Are there other requirements that ESMA should consider for meeting condition (a)?

<ESMA_QUESTION_AAR_02>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_AAR_02>


Do you agree with the above approach for conditions (b) and (c)?

<ESMA_QUESTION_AAR_03>
EuropeanIssuers has no particular comments on the approach for conditions (a), (b), and (c) that seem consistent and proportionate with guidelines provided by level 1 text, although it is important that said active accounts are transparently communicated.
Clearing members and clients providing clearing services should inform their NFCs/final clients about the option to clear their derivatives on EU CCPs and should provide this option under the same conditions and at no additional cost in their contractual offers.<ESMA_QUESTION_AAR_03>


Do you agree with the proposed approach for the annual stress-testing conditions (a), (b) and (c)? 

<ESMA_QUESTION_AAR_04>

EuropeanIssuers agrees with the proposed approach for the annual stress-testing conditions (a), (b), and (c), in particular with the central role and responsibility entrusted directly to EU CCPs:

• stress tests should be run directly by and at the level of EU CCPs;

• stress tests should not be envisaged as a “pass or fail” requirement by ESMA and NCAs, since their purpose is to highlight potential risks arising from stressed conditions, which should go beyond EMIR compliance requirements;

• certification by EU CCPs should be part of the on-boarding procedure.

<ESMA_QUESTION_AAR_04>


Do you agree with the differentiated frequency for the stress-testing depending on the counterparties’ clearing activities? Would you suggest any other way to take into account the proportionality principle? 

<ESMA_QUESTION_AAR_05>
Technical, operational, contractual, and financial conditions stressed by such tests are unlikely to change within 6 months, therefore more frequent testing may not be the best solution to take into account the proportionality principle. For counterparties with notional volume outstanding of more than EUR 100 billion in the derivative contracts subject to the obligation referred to in Article 7a(6) of Regulation (EU) No 648/2012, it might be more relevant to run more stringent stress tests:

• in terms of volumes, for example running a stress test where 100% of volumes cleared at a non-EU CCP must be transferred to the EU CCP or 100% of volumes of EU clients must be transferred to the EU CCP;

• in terms of timing, for example, EU CCPs could test the maximum volume/number of trades to be transferred in one single business day;
• in terms of categories, for example, stress tests could be extended beyond the scope of derivatives covered by AAR.
<ESMA_QUESTION_AAR_05>


Do you agree with the proposed classes of derivatives for EUR OTC IRD? 

<ESMA_QUESTION_AAR_06>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_AAR_06>


Do you agree with the proposed classes of derivatives for PLN OTC IRD? 

<ESMA_QUESTION_AAR_07>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_AAR_07>


Do you agree with the proposed classes of derivatives for EUR STIR? 

<ESMA_QUESTION_AAR_08>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_AAR_08>


Do you agree with the proposed maturity and trade size ranges for each class of derivatives in EUR OTC IRD?

<ESMA_QUESTION_AAR_09>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_AAR_09>


Do you agree with the proposed maturity and trade size ranges for each class of derivatives in PLN OTC IRD?

<ESMA_QUESTION_AAR_10>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_AAR_10>


Do you agree with the proposed maturity and trade size ranges for each class of derivatives in EUR STIR?

<ESMA_QUESTION_AAR_11>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_AAR_11>


Do you agree with the proposed number of most relevant subcategories for each clearing service of substantial systemic relevance? Do you think this should be set at a more granular level (i.e. per class of derivatives)?

<ESMA_QUESTION_AAR_12>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_AAR_12>


Do you agree with the proposed reference periods for EUR OTC IRD? Do you think the reference periods should be set at a more granular level (i.e. class of derivatives)?

<ESMA_QUESTION_AAR_13>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_AAR_13>


Do you agree with the proposed reference period for PLN OTC IRD? Do you think that the reference periods should be set at a more granular level (i.e. class of derivatives)?

<ESMA_QUESTION_AAR_14>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_AAR_14>


Do you agree with the proposed reference periods for EUR STIR referenced in Euribor? Do you agree with the proposed reference periods for EUR STIR referenced in €STR?

<ESMA_QUESTION_AAR_15>
EuropeanIssuers supports that classes, subcategories, maturity, and trade size ranges are directly derived from statistics on derivatives traded and cleared in relevant CCPs, taking into account liquidity and potential growth. The ultimate goal for NFCs and Final Clients of clearing services is that active accounts of EU CCPs should be usable for the full range of market-available derivatives, at least for EUR-denominated asset classes, so that they are able to concentrate as much as possible their clearing activity in a single EU CCP or in a few ones, in order to reduce costs and, eventually, benefit from a greater portfolio effect, also for optimising collateral requirements.<ESMA_QUESTION_AAR_15>


Do you agree with the proposed approach for the reporting of the activity and risk exposures of the counterparty subject to the active account requirement?

<ESMA_QUESTION_AAR_16>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_AAR_16>


Do you consider that including information on margin activity in the AAR reporting requirement would provide valuable information on the activities and risk exposures of the counterparty?

<ESMA_QUESTION_AAR_17>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_AAR_17>


Do you consider that including reporting on Unique Trade Identifiers (UTIs) would provide valuable information from a supervisory perspective?

<ESMA_QUESTION_AAR_18>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_AAR_18>


Do you agree with the proposed approach for the reporting of the operational conditions?

<ESMA_QUESTION_AAR_19>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_AAR_19>


Do you agree with the proposed approach for the reporting of the representativeness obligation?

<ESMA_QUESTION_AAR_20>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_AAR_20>


Do you agree with the proposed approach to standardise the reporting arrangements under the active account requirement?

<ESMA_QUESTION_AAR_21>
In general, considering available new technologies and new IT architectures, any form of reporting required to CCP participants (including Clearing Members, Clients providing clearing services and Final Clients) regarding clearing activities carried out on derivatives electronically cleared on CCPs is useless (since all information should be available to ESMA and NCAs electronically on a regular basis or upon request directly from CCPs), expensive (since all information and relevant databases are at least duplicated and CCP participants are obliged to set up specific IT systems and operational processes for compliance that can be better managed through CCPs) and a source of relevant operational risk and errors that destroy reliability of reported data.

Conditions for AAR should not add reporting requirements for CCP participants since ESMA and NCAs can access the same data directly from authorised CCPs with more flexibility (standard periodic reporting by CCPs on participants' activities and aggregated statistics or ad hoc request for spot analysis or crisis management), fewer costs, lower operational risk, and better data quality:

· Information regarding the counterparty and its operational conditions can be collected by CCPs directly or indirectly through Clearing Members and Clients providing clearing services during on-boarding process, together with the required certification already delegated to CCPs, and can be verified periodically alongside the stress tests.
· Information about counterparty’s representativeness obligation, activity, and risk exposure can be collected and aggregated by CCPs directly or indirectly or through Clearing Members and Clients providing clearing services using data attached to cleared trades, data about counterparty’s margin calls and counterparty’s trading statistics.
· Unique Trade Identifiers (UTIs) should always be attached to any cleared trade to be able to produce any reporting on a specific trade within the CCP and also outside. Similarly, the Legal Entity Identifier (LEI code) should always be used to identify a participant and its parent group so to produce any reporting on a specific counterparty or group.

Using CCPs as trades’ and counterparties’ data repositories to be collected by ESMA and NCAs periodically or on an ad hoc basis would simplify regulatory supervision, reduce associated costs, avoid duplication of databases, reduce the level of operational risk, and improve data quality and reporting reliability.<ESMA_QUESTION_AAR_21>
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