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[bookmark: _Toc280628648] Responding to this paper 
ESMA invites comments on all matters in the Consultation Paper and in particular on the specific questions in this reply form. Comments are most helpful if they:
· respond to the question stated;
· indicate the specific question to which the comment relates;
· contain a clear rationale; and
· describe any alternatives ESMA should consider.
ESMA will consider all comments received by 27 January 2025. 
Instructions
In order to facilitate analysis of responses to the Consultation Paper, respondents are requested to follow the below steps when preparing and submitting their response:
· Insert your responses to the questions in the Consultation Paper in this reply form. 
· Please do not remove tags of the type <ESMA_QUESTION_AAR_1>. Your response to each question has to be framed by the two tags corresponding to the question.
· If you do not wish to respond to a given question, please do not delete it but simply leave the text “TYPE YOUR TEXT HERE” between the tags.
· When you have drafted your responses, save the reply form according to the following convention: ESMA_AAR_nameofrespondent. 
For example, for a respondent named ABCD, the reply form would be saved with the following name: ESMA_AAR_ABCD.
· Upload the Word reply form containing your responses to ESMA’s website (pdf documents will not be considered except for annexes). All contributions should be submitted online at www.esma.europa.eu under the heading ‘Your input - Consultations’. 



Publication of responses
All contributions received will be published following the close of the consultation, unless you request otherwise. Please clearly and prominently indicate in your submission any part you do not wish to be publicly disclosed. A standard confidentiality statement in an email message will not be treated as a request for non-disclosure. A confidential response may be requested from us in accordance with ESMA’s rules on access to documents. We may consult you if we receive such a request. Any decision we make not to disclose the response is reviewable by ESMA’s Board of Appeal and the European Ombudsman.

Data protection
Information on data protection can be found at www.esma.europa.eu under the headings ‘Legal notice’ and heading ‘Data protection’..
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[bookmark: _Hlk124776172]General information about respondent
	Name of the company / organisation
	Dutch Federation of Pension Funds
	Activity
	Insurance and Pension

	Are you representing an association?
	☒
	Country/Region
	Netherlands


[bookmark: _Hlk124780170]Questions

Are there any aspects of the AAR scope on which ESMA has based its quantitative analysis and its policy choices that ESMA should consider detailing further?

<ESMA_QUESTION_AAR_01>
We request ESMA to confirm the timelines for making the notification to ESMA and NCAs with respect to becoming subject to the active account requirement and the establishment of active accounts pursuant to Article 7a(1) EMIR. Considering the entry into effect of the Level 1 text in December 2024, we expect that counterparties subject to the active account requirement should submit the notification by June 2025. We note that the template for this notification has already been published by ESMA on its website, with the following statement: “Starting on 24 December 2024, where a financial counterparty (FC) or a non-financial counterparty (NFC) becomes subject to the obligation to hold an active account in accordance with Article 7a(1) of EMIR, that FC or NFC shall notify ESMA and its relevant competent authority.” Without further clarification on the timelines we believe there is potential for confusion as to what the deadline is for this notification. 

More broadly, we observe that there is still a lot of uncertainty amongst market participants about the exact application of the rules and the representativeness criterion more specifically. We urge ESMA to provide as much guidance as possible, ideally with clear examples how the rules should apply in certain situations and consider clarifying the RTS. This concerns the following:
· There seems to be differences in interpretation of how to determine the subcategories based on activity: looking back at trading activity prior to the reference period, or looking at trading activity within the ongoing reference period. 
· We would like to ask ESMA to clearly communicate when the first reference period will start.
· It should be confirmed that counterparties that meet the threshold of a single derivative classes, but do not have any activity in other classes, do not need to meet operational requirements for other classes. Dutch pension funds only make use of IRD derivatives. A requirement to open (margin) accounts for other classes, which they do not use at all, would lead to significant costs without any benefits.

<ESMA_QUESTION_AAR_01>


Do you agree with the above approach for condition (a)? Are there other requirements that ESMA should consider for meeting condition (a)?

<ESMA_QUESTION_AAR_02>

The new Active Account Requirement, as further specified by the draft RTS, will be operationally burdensome for Dutch IORPs. In line with political priorities of the European Commission, we believe that the administrative burden should be reduced as much as possible. In this context, we propose that demonstrating a cleared portfolio with an EU CCP, which requires cash and collateral accounts, and the daily exchange of variation margin, provides sufficient evidence of operational and function connectivity. A written statement by the CCP that the accounts are fully functional should be sufficient to satisfy this condition.

Furthermore, we are concerned with Article 1(c) of the draft RTS where it refers to “with sufficient financial resources to meet the obligations arising from the direct or indirect participation in an authorised CCP”. As per paragraph 67 of the ESMA CP, operational capacity is distinct from and should not include counterparties’ financial resources. As such, the availability of financial resources on cash and collateral accounts is not constitutive for operational capacity. Furthermore, this implies that counterparties are required to have financial resources available for stress-testing purposes under Article 3 of the RTS.

<ESMA_QUESTION_AAR_02>


Do you agree with the above approach for conditions (b) and (c)?

<ESMA_QUESTION_AAR_03>

We agree that certification by the CCP is an appropriate approach, provided that the responsibility for producing and providing the statements falls on the CCP instead of this being an obligation for counterparties to obtain these from th	e CCP. CCPs should be required to provide these statements without additional costs being imposed on counterparties.
We object to the requirement under Article 2(1)(b) of the draft RTS to appoint at least one staff member with sufficient knowledge to support the proper functioning of the clearing arrangements at all times. Firms should have the flexibility to decide how to embed expertise with respect to these clearing arrangements in their organisation. In practice, this responsibility will more often than not sit with a dedicated team rather than one individual. We also note that EMIR does not require individuals with knowledge to support clearing arrangements to be identified, while EMIR mandates central clearing.
We would highlight that the measure of a threefold increase is a crude measure, which does not take into account specificities of counterparties. For example, a pension funds that hedges 40% of its interest rate risk with interest rate derivatives, will not decide to increase the interest rate risk hedge to 120%. For counterparties already clearing the bulk of their positions at an EU CCP, the threefold increase also seems excessive. On the other hand, counterparties that clear mostly on a third country CCP, a threefold increase would be a very small increase.

<ESMA_QUESTION_AAR_03>


Do you agree with the proposed approach for the annual stress-testing conditions (a), (b) and (c)? 

<ESMA_QUESTION_AAR_04>

We would like to repeat the same point made above with respect to where the regulatory onus sits for the statements to be provided by the CCP.
The draft RTS requires counterparties to “conduct” the tests. In practice, we would expect the stress tests would be run by the CCP. It is unclear what counterparties are expected to do for this purpose to meet the requirement of Article 3(1)(a) of the draft RTS.
Moreover, we are very concerned about providing market sensitive and confidential information to the CCP, in case we would need to provide all outstanding positions. Rather, the information should be shared between the Clearing Member and the Clearing House.
Finally, ESMA wishes to stresstest over 5 liquidation days. We, however, argue that it is not possible to trade this size in the market in 5 days, which makes this exercise not representative of a real worlds scenario.

<ESMA_QUESTION_AAR_04>


Do you agree with the differentiated frequency for the stress-testing depending on the counterparties’ clearing activities? Would you suggest any other way to take into account the proportionality principle? 

<ESMA_QUESTION_AAR_05>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_AAR_05>


Do you agree with the proposed classes of derivatives for EUR OTC IRD? 

<ESMA_QUESTION_AAR_06>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_AAR_06>


Do you agree with the proposed classes of derivatives for PLN OTC IRD? 

<ESMA_QUESTION_AAR_07>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_AAR_07>


Do you agree with the proposed classes of derivatives for EUR STIR? 

<ESMA_QUESTION_AAR_08>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_AAR_08>


Do you agree with the proposed maturity and trade size ranges for each class of derivatives in EUR OTC IRD?

<ESMA_QUESTION_AAR_09>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_AAR_09>


Do you agree with the proposed maturity and trade size ranges for each class of derivatives in PLN OTC IRD?

<ESMA_QUESTION_AAR_10>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_AAR_10>


Do you agree with the proposed maturity and trade size ranges for each class of derivatives in EUR STIR?

<ESMA_QUESTION_AAR_11>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_AAR_11>


Do you agree with the proposed number of most relevant subcategories for each clearing service of substantial systemic relevance? Do you think this should be set at a more granular level (i.e. per class of derivatives)?

<ESMA_QUESTION_AAR_12>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_AAR_12>


Do you agree with the proposed reference periods for EUR OTC IRD? Do you think the reference periods should be set at a more granular level (i.e. class of derivatives)?

<ESMA_QUESTION_AAR_13>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_AAR_13>


Do you agree with the proposed reference period for PLN OTC IRD? Do you think that the reference periods should be set at a more granular level (i.e. class of derivatives)?

<ESMA_QUESTION_AAR_14>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_AAR_14>


Do you agree with the proposed reference periods for EUR STIR referenced in Euribor? Do you agree with the proposed reference periods for EUR STIR referenced in €STR?

<ESMA_QUESTION_AAR_15>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_AAR_15>


Do you agree with the proposed approach for the reporting of the activity and risk exposures of the counterparty subject to the active account requirement?

<ESMA_QUESTION_AAR_16>

We disagree with the proposed approach to reporting the activity and risk exposures of counterparties subject to the active account requirements. Trade repository data is already collected so ESMA and NCAs have already the necessary data available. The proposals therefore lead to duplicative and unnecessarily burdensome reporting requirements.


<ESMA_QUESTION_AAR_16>


Do you consider that including information on margin activity in the AAR reporting requirement would provide valuable information on the activities and risk exposures of the counterparty?

<ESMA_QUESTION_AAR_17>

We consider the information on margin activity in the AAR reporting requirement to create an unnecessary operational burden without clear justification. It is unclear why ESMA would require this information for assessing compliance with the active account since the representativeness requirement is based on numbers of transactions rather than amounts of margin posted. Showing an active portfolio should be suffice. Furthermore, initial margin and variation margin data is reported extensively by firms under Article 9 EMIR to trade repositories. ESMA already possesses relevant data and should to require counterparties to resubmit.
Furthermore, a CCP can offer multiple different clearing models (e.g. EUREX ISA Direct and EUREX Cross Margining). Having the same trading activity (outstanding positions) at EUREX will populate different Initial Margin requirements which will make reporting Initial Margin for OTC Cleared interest rate derivatives cumbersome. Using EUREX Cross Margining for example provides netting benefits between Futures/Options vs OTC Cleared Interest rate derivatives which means you cannot report initial margin requirements for OTC Cleared Interest rate derivatives separately. 
[bookmark: _Hlk188021449]Also, haircuts on Non-Cash Collateral used for Initial Margin are determined by the CCP and can change ad-hoc. Besides Initial Margin from the CCP, a counterparty can have an agreed operational buffer, and clearing member iares using Additional Collateral Amount (Multipliers). If ESMA wishes to include variation margin (no haircuts apply) and initial margin (haircuts only apply to Non-Cash Collateral) we would recommend the following: for Variation Margin market value should be sufficient. Initial Margin Requirement we receive from the Clearing Member.]


<ESMA_QUESTION_AAR_17>


Do you consider that including reporting on Unique Trade Identifiers (UTIs) would provide valuable information from a supervisory perspective?

<ESMA_QUESTION_AAR_18>

Firms are already required to report UTIs under Article 9 EMIR. It is unclear what the benefit of listing every trade they have entered into the last 6 months is and we do not see why this would be necessary for the purpose of supervising compliance with the active account requirements.

<ESMA_QUESTION_AAR_18>


Do you agree with the proposed approach for the reporting of the operational conditions?

<ESMA_QUESTION_AAR_19>

No, showing an active portfolio should suffice.

<ESMA_QUESTION_AAR_19>


Do you agree with the proposed approach for the reporting of the representativeness obligation?

<ESMA_QUESTION_AAR_20>
We believe that the text of the draft RTS should be clarified to make absolutely clear that this article does not apply to counterparties that do not meet the threshold for representativeness, but are in scope of the clearing obligation. As such article 9 of the RTS should specifically refer to counterparties subject to Article 7a(3)d and not, as currently is proposed, to Article 7(a)1 of EMIR 3.0.


<ESMA_QUESTION_AAR_20>


Do you agree with the proposed approach to standardise the reporting arrangements under the active account requirement?

<ESMA_QUESTION_AAR_21>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_AAR_21>
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