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[bookmark: _Toc280628648]Responding to this paper 
ESMA invites comments on all matters in the Consultation Paper and in particular on the specific questions in this reply form. Comments are most helpful if they:
· respond to the question stated;
· indicate the specific question to which the comment relates;
· contain a clear rationale; and
· describe any alternatives ESMA should consider.
ESMA will consider all comments received by 173 January 2025. 
Instructions
In order to facilitate analysis of responses to the Consultation Paper, respondents are requested to follow the below steps when preparing and submitting their response:
· Insert your responses to the questions in the Consultation Paper in this reply form. 
· Please do not remove tags of the type <ESMA_QUESTION_RTS2224_1>. Your response to each question has to be framed by the two tags corresponding to the question.
· If you do not wish to respond to a given question, please do not delete it but simply leave the text “TYPE YOUR TEXT HERE” between the tags.
· When you have drafted your responses, save the reply form according to the following convention: ESMA_RTS2224_nameofrespondent. 
For example, for a respondent named ABCD, the reply form would be saved with the following name: ESMA_RTS2224_ABCD.
· Upload the Word reply form containing your responses to ESMA’s website (pdf documents will not be considered except for annexes). All contributions should be submitted online at www.esma.europa.eu under the heading ‘Your input - Consultations’. 



Publication of responses
All contributions received will be published following the close of the consultation, unless you request otherwise. Please clearly and prominently indicate in your submission any part you do not wish to be publicly disclosed. A standard confidentiality statement in an email message will not be treated as a request for non-disclosure. A confidential response may be requested from us in accordance with ESMA’s rules on access to documents. We may consult you if we receive such a request. Any decision we make not to disclose the response is reviewable by ESMA’s Board of Appeal and the European Ombudsman.

Data protection
Information on data protection can be found at www.esma.europa.eu under the headings ‘Legal notice’ and heading ‘Data protection’..
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[bookmark: _Hlk124776172]General information about respondent
	Name of the company / organisation
	IInternational Capital Market Association (ICMA)
	Activity
	Other Financial service providers

	Are you representing an association?
	☒
	Country/Region
	International


[bookmark: _Hlk124780170]Questions

Are any other adjustments needed to enable comprehensive and accurate reporting of transactions which will enter into scope of the revised Article 26(2)?

<ESMA_QUESTION_RTS2224_01>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_RTS2224_01>


Does the existing divergence in the implementation of the MRMTL concept under Art. 4 and Art. 26 of MiFIR results in any practical challenges for the market participants? If so, please explain the nature of these challenges and provide examples.

<ESMA_QUESTION_RTS2224_02>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_RTS2224_02>


To what extent the rules applied for the determination of the RCA and RCA_MIC are relevant for your operations? Do you agree with the potential alignment of the RCA rules with the RCA_MIC rules for equities? Please provide details in your answer.

<ESMA_QUESTION_RTS2224_03>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_RTS2224_03>


Do you agree with the proposed RCA determination rule for emission allowances and CIUs other than ETFs? Please provide details in your answer. 

<ESMA_QUESTION_RTS2224_04>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_RTS2224_04>


Do you agree with the proposed RCA determination rule for equities for which no sufficient data is available to calculate the turnover? Please provide details in your answer.

<ESMA_QUESTION_RTS2224_05>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_RTS2224_05>


Do you agree with the proposed RCA determination rules for the derivative contracts falling under Article 8a(2) of MiFIR? Please provide details in your answer.

<ESMA_QUESTION_RTS2224_06>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_RTS2224_06>


Do you agree with the proposed amendments to RCA determination rules for index derivatives and depositary receipts?

<ESMA_QUESTION_RTS2224_07>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_RTS2224_07>


Do you have any further comment or suggestion in relation to the inclusion of a new field to capture the effective date in transaction reports?

<ESMA_QUESTION_RTS2224_08>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_RTS2224_08>


Do you agree that the concept of effective date applies also to transactions in shares? If yes, should the intended settlement date be considered as the effective date? Please provide details in your answer.

<ESMA_QUESTION_RTS2224_09>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_RTS2224_09>


Do you agree with the inclusion of this new field according to the analysed scenario? Please specify if you see additional cases to take into consideration in the definition of this new field.

<ESMA_QUESTION_RTS2224_10>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_RTS2224_10>


Do you agree with the assessment that the TVTIC reporting requirement applies to all type of on venue executed transactions (e.g., negotiated trades)?

<ESMA_QUESTION_RTS2224_11>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_RTS2224_11>


Do you have views on how to improve the consistency of the reporting of TVTICs? Please provide your view on the proposal of making mandatory the reporting of such information in validation rules when the MIC code is provided.

<ESMA_QUESTION_RTS2224_12>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_RTS2224_12>


Do you have views on how to improve the consistency of the TVTIC ( non-EEA TV TIC) generation process for transactions executed in non- EAA venue? Please provide your view on the proposed syntax methodology based on the already reported fields or suggest alternatives.

<ESMA_QUESTION_RTS2224_13>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_RTS2224_13>


Do you agree with the proposal of identifying the non-EEA TV as the primary entity responsible for the creation of the non-EEA TV TIC code and for disseminating it?

<ESMA_QUESTION_RTS2224_14>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_RTS2224_14>


Do you have any further comment or suggestion in relation to the definition of a new transaction identification code (TIC) for off venue transactions? Please provide your view for the proposed syntax methodology for creating the TIC based on the already reported fields, or suggest alternatives.

<ESMA_QUESTION_RTS2224_15>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_RTS2224_15>

Do you agree with the proposal of identifying the “market facing” firm acting as the seller as the primary entity responsible for the creation of the TIC code of off–venue transactions and for disseminating it to the other “market facing” firm acting as the buyer?

<ESMA_QUESTION_RTS2224_16>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_RTS2224_16>

Do you have any further comment or suggestion in relation to the inclusion of a new field (INTC identifier) to capture in detail the aggregate orders? Please provide views on the proposed methodology for defining a common syntax or suggest valuable alternatives.

<ESMA_QUESTION_RTS2224_17>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_RTS2224_17>

Do you agree that the executing investment firm should be responsible for generating consistently the INTC identifier?

<ESMA_QUESTION_RTS2224_18>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_RTS2224_18>

Do you agree with the proposal of how to report such additional field to identify and link chains in transaction reports? Please provide views on the key information to be considered for defining a common methodology for the syntax. Otherwise, please suggest alternatives for defining it and improve the linking process among chains.

<ESMA_QUESTION_RTS2224_19>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_RTS2224_19>

Do you agree with the proposal of identifying the entity executing transaction as the primary entity responsible for the creation of such code and for disseminating it?

<ESMA_QUESTION_RTS2224_20>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_RTS2224_20>

Do you agree with the proposed reference to Art. 3(3) of Benchmark Regulation to define the relevant categories of indices?

<ESMA_QUESTION_RTS2224_21>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_RTS2224_21>

Do you see a need to specify the ‘date by which the transaction data are to be reported’ different from the date of application of the relevant RTS 22 or have other comments with regards to the proposed timeline? If so, please specify. 

<ESMA_QUESTION_RTS2224_22>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_RTS2224_22>

Are there any other international developments or standards agreed at Union or international level that should be considered for the purpose of the development of the RTS on transaction reporting?

<ESMA_QUESTION_RTS2224_23>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_RTS2224_23>

Do you agree with the proposed alignment of fields with EMIR/SFTR requirements as presented in the table above? Are there any other fields that should be aligned?

<ESMA_QUESTION_RTS2224_24>
ICMA generally supports the objective of aligning the MiFIR transaction reporting framework with the requirements under SFTR and EMIR in terms of definitions and formats. The proposals in the ESMA consultation paper are helpful in this regard. However, we believe that the consultation paper misses out one of the most important and significant aspects in terms of aligning the different regimes, which is related to the scope and the current inconsistency in terms of reporting securities financing transactions (SFTs). More specifically, we urge ESMA to remove SFTs in their entirety from the scope of MiFIR transaction reporting, as the current partial inclusion of SFTs, specifically those concluded with EU central banks (ESCB members), is inconsistent with the remit and stated objectives of SFTR and has no meaningful benefit from a regulatory perspective.
In terms of background, Article 2(5)(a) of the Delegated Regulation (EU) 2017/590 specifies that SFTs (as defined in SFTR) do not fall under the definition of a transaction and are therefore exempt from MiFIR reporting obligations. However, counterintuitively, this exemption does not apply to SFTs concluded with EU central banks, which are brought back into scope through the penultimate paragraph of article 2(5). In our view, this approach is inconsistent and should be reconsidered for the following reasons:
· Reporting SFTs under MiFIR is inconsistent with SFTR: SFTR was designed as the only applicable reporting framework for SFTs. SFTR article 2(3) explicitly exempts SFTs with EU central banks from reporting. This has been a decision by EU co-legislators which pre-dated the drafting of the relevant MiFIR technical standards (RTS 22), supposedly reflecting the fact that the details of these trades are known to central banks and are therefore accessible to the relevant national authorities, where necessary. Whether or not these trades are reportable should have been a consideration under SFTR (and could potentially be reconsidered in the context of the SFTR review), but this is not a question that should have been addressed in MiFIR level 2, an entirely different reporting regime with a different purpose. A similar argument has also been put forward forcefully by the ECB in its opinion on certain aspects of the MiFIR review (CON/2022/19) published in July 2022. In section 7.4 of this opinion (“Maintaining full exemption of ESCB securities financing transactions from the supervisory reporting obligation”) the ECB argues for a removal of SFTs with ESCB members from the scope of MiFIR transaction reporting on the basis that this “ effective subordination of Level 1 Union legislation to Level 2 Union legislation contradicts the well-established legal principle of lex superior derogat legi inferiori (16), whereby implementing and delegated Union acts may not contravene secondary Union legislation.” 
· The MiFIR framework is not appropriate for reporting SFTs: SFTR was designed specifically to capture repos and other SFTs, taking into account their unique structure and features. MiFIR was not. The logic of MiFIR transaction reporting therefore raises numerous issues. ICMA developed a proposed reporting approach for SFTs under MiFIR which was submitted to ESMA in November 2019 and subsequently incorporated into our detailed ICMA Recommendations for Reporting under SFTR (see section 1.11 “How should a repo with a member of the ESCB or the Bank of England be reported under MiFIR?”). While these recommendations avoid some of the practical problems, the resulting report remains still far from meaningful given the fundamental logical issues with the rules, which mean that SFTs simply do not fit the relevant reporting template. One practical example is the fact that MiFIR associates specific securities with particular trading venues, but this does not make sense for repo, especially triparty repo which allows for a broader set of collateral assets to be allocated to the trade that have no association with the relevant execution venue for the repo transaction, hence resulting in rejections. 

While the formatting changes proposed by ESMA as part of the present CP are helpful, they cannot resolve any of the underlying logical inconsistencies, which are all further described in the related ICMA guidance. In short, MiFIR reporting does not accurately capture the fundamentals of SFTs and therefore does not provide meaningful information to regulators. Of course, it also only captures a small subset of the overall market. From an industry perspective, building logic to allow firms to exclude a small number of SFTs and report these under an entirely different regime has been cumbersome and costly to implement and continues to be problematic, especially given the inappropriate design of the MiFIR rules. In short, this obligation has already caused disproportionate costs for no significant benefit in terms of increased transparency and should therefore be revoked. Finally, we also note that the purpose of MiFIR reporting is different from SFTR reporting. Given the focus of MiFIR reporting on market supervision and abuse, it also makes little sense to include specifically SFTs with central banks under this regime, where the potential risk for market abuse is extremely low. 

In conclusion, ICMA would urge ESMA to redraft article 2(5) to consistently exclude all types of SFTs from MiFIR transaction reporting. More specifically, we suggest deleting the penultimate paragraph of article 2(5) of Regulation (EU) 2017/590. As a result, SFTs with EU central banks would be exempt from reporting, consistent with SFTR, whereas all other SFTs (including all SFTs with third-country central banks) would be reported under EU SFTR.
We note that this would also be in line with the approach taken by the UK, where the FCA decided in February 2022 (see Handbook Notice No.96) to extend the existing exclusion in article 2(5) of the relevant technical standards to all SFTs, including those with the Bank of England and EU central banks, with the latter (SFTs with ESCB members) becoming reportable under UK SFTR instead (with effect from 1 April 2022).
We note that our proposals are in line with the proposals put forward by the International Securities Lending Association (ISLA) in their own response to Q24 of this CP in relation to securities lending transactions.
Finally, while we believe that a full exemption from MiFIR is clearly the preferred and most consistent solution, we note that in case ESMA decides to leave article 2(5) unchanged and maintain the current scope of the transaction reporting obligations (i.e. including certain SFTs), this would require more specific guidance from ESMA as to how these transactions should be reported, and a fundamental overhaul of the reporting rules specifically for SFTs in order to ensure that the logic captures the fundamentals of those transactions and that the reports are meaningful.
<ESMA_QUESTION_RTS2224_24>

Do you agree with the proposed approach for the alignment of reporting of the information related to direction of the transaction?

<ESMA_QUESTION_RTS2224_25>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_RTS2224_25>

Do you agree with the proposed approach for the alignment of reporting of the information related to price?

<ESMA_QUESTION_RTS2224_26>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_RTS2224_26>

Do you agree with the proposed alignment of the concept of complex trades with EMIR?

<ESMA_QUESTION_RTS2224_27>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_RTS2224_27>

Do you agree with adding the field ‘Package transaction price’ to align the reporting under MiFIR with EMIR Refit and CDE Technical Guidance?

<ESMA_QUESTION_RTS2224_28>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_RTS2224_28>

Do you agree with the proposed additional fields to allow for the reporting of the ISO 24165 Digital Token Identifier for DLT financial instruments and underlyings?

<ESMA_QUESTION_RTS2224_29>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_RTS2224_29>

Do you agree with the proposed amendments to Art.4 to extend the transmission of order agreement also to cases of acting on own account? Please detail your answer.

<ESMA_QUESTION_RTS2224_30>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_RTS2224_30>

Do you agree with the proposed amendments to Art.7 to include specific cases of portfolio and fund managers? Please detail your answer.

<ESMA_QUESTION_RTS2224_31>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_RTS2224_31>

Do you have any comments on the proposed approach to updating the ‘Instrument details’ section in the Annex to the RTS 22? Please flag any additional aspects that may need to be considered.

<ESMA_QUESTION_RTS2224_32>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_RTS2224_32>

Do you support inclusion of the new fields listed above? Please provide details in your answer.

<ESMA_QUESTION_RTS2224_33>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_RTS2224_33>

Do you agree with the amendments listed above for the existing fields? Please provide details in your answer.

<ESMA_QUESTION_RTS2224_34>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_RTS2224_34>

Do you support suppressing the reporting of the field listed above? Please provide details in your answer.

<ESMA_QUESTION_RTS2224_35>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_RTS2224_35>

Do you agree with the proposal of including in the list of exempted transactions under Art.2(5) the disposal or selling of financial instruments ordered by a court procedure or decided by insolvency administrator in the context of a liquidation / bankruptcy / insolvency procedure?

<ESMA_QUESTION_RTS2224_36>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_RTS2224_36>

Do you consider that the exemption in Art.2 (5) should take into consideration also other similar instances as described? Please elaborate your answer.

<ESMA_QUESTION_RTS2224_37>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_RTS2224_37>

Do you agree with the assessment and the proposal of expanding the perimeter of the exempted transactions to auctions in emission allowances?

<ESMA_QUESTION_RTS2224_38>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_RTS2224_38>

Do you agree with the proposal of narrowing the perimeter of the exempted novations to transactions having clearing purposes?

<ESMA_QUESTION_RTS2224_39>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_RTS2224_39>

Please provide your views on the format for reporting and any challenges you foresee with the use of JSON format compared to XML. Please provide estimates of the costs, timelines of implementation and benefits (short and long term) related to potential transition to JSON.

<ESMA_QUESTION_RTS2224_40>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_RTS2224_40>

Should the use of transaction data to perform the calculations be feasible, what would be the costs and the benefits of using this data and discontinuing the specific reporting flows (FITRS and / or DVCAP), including in relation to the change and run costs of reporting systems, data quality assurance and other relevant aspects?

<ESMA_QUESTION_RTS2224_41>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_RTS2224_41>

Do you have any comments on the methodological approach outlined above?

<ESMA_QUESTION_RTS2224_42>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_RTS2224_42>

Do you have other comments on this potential change, e.g. on specific issues, challenges or alternatives that could be considered by ESMA in its assessment?

<ESMA_QUESTION_RTS2224_43>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_RTS2224_43>

Do you agree with the proposal of adopting JSON as standard and format of order book data keeping and transmission? Please justify your answer. 

<ESMA_QUESTION_RTS2224_44>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_RTS2224_44>

Please provide your views on the format of reporting and any challenges you foresee with the use of JSON format compared to XML. Please provide estimates of the costs, timelines and benefits (short and long term) related to the potential implementation of JSON syntax.

<ESMA_QUESTION_RTS2224_45>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_RTS2224_45>

Do you have any comments on the proposed approach to updating the field list in the Annex to align with the proposed RTS 22 fields? Please flag any additional aspects that may need to be considered.

<ESMA_QUESTION_RTS2224_46>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_RTS2224_46>

Do you support inclusion of the new fields listed above?

<ESMA_QUESTION_RTS2224_47>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_RTS2224_47>

Do you agree with the amendments listed above for the existing fields?

<ESMA_QUESTION_RTS2224_48>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_RTS2224_48>

Do you have further suggestions to improve or streamline the other fields in RTS 24?

<ESMA_QUESTION_RTS2224_49>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_RTS2224_49>
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