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Reply Form
to the Consultation Paper on Technical Advice on the Scope of CSDR Settlement Discipline


Responding to this Consultation Paper 
ESMA invites comments on all matters in this Consultation Paper and in particular on the specific questions summarised in Annex 1. Comments are most helpful if they:
respond to the question stated;
indicate the specific question to which the comment relates;
contain a clear rationale; and
describe any alternatives ESMA should consider.
ESMA will consider all comments received by 9 September 2024. 
All contributions should be submitted online at www.esma.europa.eu under the heading ‘Your input - Consultations’. 
Instructions
In order to facilitate analysis of responses to the Consultation Paper, respondents are requested to follow the below steps when preparing and submitting their response:
•	Insert your responses to the questions in the Consultation Paper in this reply form. 
•	Please do not remove tags of the type < ESMA_QUESTION_SETD_0>. Your response 	to each question has to be framed by the two tags corresponding to the question.
•	If you do not wish to respond to a given question, please do not delete it but simply 	leave the text “TYPE YOUR TEXT HERE” between the tags.
•	When you have drafted your responses, save the reply form according to the following 	convention: ESMA_CP1_ SETD_nameofrespondent. 
	For example, for a respondent named ABCD, the reply form would be saved with the 	following name: ESMA_CP1_ SETD_ABCD.
•	Upload the Word reply form containing your responses to ESMA’s website (pdf 	documents will not be considered except for annexes). All contributions should be 	submitted online at www.esma.europa.eu under the heading ‘Your input - 	Consultations’.

Publication of responses
All contributions received will be published following the close of the consultation, unless you request otherwise.  Please clearly and prominently indicate in your submission any part you do not wish to be publicly disclosed. A standard confidentiality statement in an email message will not be treated as a request for non-disclosure. A confidential response may be requested from us in accordance with ESMA’s rules on access to documents. We may consult you if we receive such a request. Any decision we make not to disclose the response is reviewable by ESMA’s Board of Appeal and the European Ombudsman.
Data protection
Information on data protection can be found at www.esma.europa.eu under the heading ‘Data protection’.
Who should read this paper?
All interested stakeholders are invited to respond to this consultation paper. In particular, ESMA invites market infrastructures (CSDs, CCPs, trading venues), their members and participants, other investment firms, credit institutions, issuers, fund managers, retail and wholesale investors, and their representatives to provide their views to the questions asked in this paper. 



General information about respondent
	Name of the company / organisation
	European Venues and Intermediaries Association [EVIA]
	Activity
	Other
	Are you representing an association?
	☒
	Country / Region
	Europe


Questions
1. [bookmark: _Hlk176540915]Do you agree with ESMA’s proposal regarding the underlying causes of settlement fails that are considered as not attributable to the participants in the transactions? Please specify which cases you agree with and which cases you don’t agree with (if applicable). Please justify your answer and provide examples and data where available. 
<ESMA_QUESTION_SETD_1>
Yes, we agree with all of the proposals regarding the underlying causes of settlement fails that are considered as not attributable to the participants.
As raised previously with ESMA early in 2020, notably where we suggested a Q&A regarding the specific use case approach to the treatment of horizontal or sequential aspects to the settlement chain as opposed to those vertical or arranging functions which effectively act as “Apps” orthogonal to the chain. This is because such facilities that are not functionally on the settlement chain, and the case we highlight are Matched Principal broking entities, usually acting as Organised Trading Facilities [“OTFs”] or the settlement facilities acting for Multilateral Trading Facilities [“MTFs”], act as containers for the settlement discipline from the selling counterparty determining the timely and effective delivery to the buying counterparty. In these cases, the cause of any failure is clearly attributable along the “horizontal chain” and the arranging facility, by dint of the MiFIR rules on matched and simultaneous trade matching, should be “immunized” whereby the OTF or Broker should not be considered to be the participant in the transactions in the meaning of CSDR..
1. EVIA Q&A Request to ESMA; CSDR; Meaning of Settlement Chain in consideration of Mandatory Buy-in; 20Jan2020.docx
2. EVIA letter to the ESMA concerning submitted CSDR Q&A on the settlement chain; 23Jan2020.pdf

TYPE YOUR TEXT HERE
<ESMA_QUESTION_SETD_1>

1. ESMA would like to ask for the stakeholders’ views on the costs and benefits of the implementation of the respective exemptions from settlement discipline (based on the underlying causes of settlement fails that are considered as not attributable to the participants in the transactions). Please use the table below. Where relevant, additional tables, graphs and information may be included in order to support some of the arguments or calculations presented in the table below.  
	ESMA’s proposal - underlying causes of settlement fails that are considered as not attributable to the participants in the transactions
	 
 

	 
	Qualitative description
	Quantitative description/ Data

	Benefits
	 
	 

	Compliance costs:
- One-off
- On-going
	 
	 

	Costs to other stakeholders
	 
	 

	Indirect costs
	 
	



<ESMA_QUESTION_SETD_2>
See below.
TYPE YOUR TEXT HERE
<ESMA_QUESTION_SETD_2>

1. Do you have other suggestions regarding the underlying causes of settlement fails that are considered as not attributable to the participants in the transactions? Please justify your answer and provide examples and data where available.
<ESMA_QUESTION_SETD_3>
As set out in the ICMA settlement discipline rules, trades where the arranging broker, commonly acting as an OTF, operates the “Matched Principal Trading Model” operate a “pass-through” clause in respect of settlement disciple for matched trade pairs. Bearing in mind that for multilaterally arranged trades in Europe, almost all trades in government and corporate bonds are arranged under this trading model, and for the reasons set out in the letters below which were adopted into MiFID II and MiFIR, these trade pairs should be added to the case where the underlying causes of settlement fails that are considered as not attributable to the participants in the transactions. 
i. MiFID II_ R; The Benefits of Matched Principal over Name Give Up for the Fixed Income Markets.pdf
ii. ESDM Chair's letter to the European Commission on its amendment to the June 2013 to the EFC on MiFID_Matched Principal trading 151013.pdf

As raised previously with ESMA early in 2020, notably where we suggested a Q&A regarding the specific use case approach to the treatment of horizontal or sequential aspects to the settlement chain as opposed to those vertical or arranging functions which effectively act as “Apps” orthogonal to the chain. This is because such facilities that are not functionally on the settlement chain, and the case we highlight are Matched Principal broking entities, usually acting as Organised Trading Facilities [“OTFs”] or the settlement facilities acting for Multilateral Trading Facilities [“MTFs”], act as containers for the settlement discipline from the selling counterparty determining the timely and effective delivery to the buying counterparty. In these cases, the cause of any failure is clearly attributable along the “horizontal chain” and the arranging facility, by dint of the MiFIR rules on matched and simultaneous trade matching, should be “immunized” whereby the OTF or Broker should not be considered to be the participant in the transactions in the meaning of CSDR..
1. EVIA Q&A Request to ESMA; CSDR; Meaning of Settlement Chain in consideration of Mandatory Buy-in; 20Jan2020.docx
2. EVIA letter to the ESMA concerning submitted CSDR Q&A on the settlement chain; 23Jan2020.pdf
We note that ESMA should not limit this matched principal exemption to cases where the trade set both settle into the same CSD as it is not infrequently the case that the buyer and the seller will stipulate that different CSDs are nominated. In this case the model needs protection from CSD penalties because it cannot see that there is a matched trade settling elsewhere in the EU. 

TYPE YOUR TEXT HERE
<ESMA_QUESTION_SETD_3>

1. If you have answered yes to the previous question, please specify what costs and benefits you envisage related to the implementation of your proposal. Please use the table below. Where relevant, additional tables, graphs and information may be included in order to support some of the arguments or calculations presented in the table below.  
	Respondent’s proposal (if applicable)
	 
 

	 
	Qualitative description
	Quantitative description/ Data

	Benefits
	 
	 

	Compliance costs:
- One-off
- On-going
	 
	 

	Costs to other stakeholders
	 
	 

	Indirect costs
	 
	



<ESMA_QUESTION_SETD_4>
Respondent’s proposal: classify arranging trading venue or brokers operating the matched principal model under MiFIR and in accordance with Article 4 (1) (38) of MiFID II as not being a market participant for the purposes of CSDR.
Benefits – Maintains the effective and multilateral operation of bond markets across Europe.
Compliance costs:
- One-off: None as the model operates under MiFIR
- On-going: None as the model operates under MiFIR
Costs to other stakeholders: None as the model operates under MiFIR
Indirect costs: None as the model operates under MiFIR

TYPE YOUR TEXT HERE
<ESMA_QUESTION_SETD_4>

1. Do any of the exemption proposed above breaks the immunization principle? Please provide arguments.
<ESMA_QUESTION_SETD_5>
No.
In fact they would be a good example of the immunisation principle.
TYPE YOUR TEXT HERE
<ESMA_QUESTION_SETD_5>

1. Which of the exemptions proposed above do you think can be filtered out before penalties are applied in an automated way? And which ones can only be exempted ex-post, as part of the already existing appeal mechanism at CSDs? 
Please provide details regarding the cost for ex-ante filtering compared to ex-post exemption via the appeal mechanism.
<ESMA_QUESTION_SETD_6>
Given the Trading Venue ID to the trade under MiFIR, those Matched Principal Trade pairs arranged and traded on a trading venue should be simply able to be filtered out before penalties are applied in an automated way, even where the two offsetting trades settle into different CSDs.
For bilateral trades arranged by brokers XOFF, this may be less simply automated unless the proposed Matched Principal Trade Flag under the ongoing MiFIR Review could also be extended to those trades.
We underline that currently brokers and OTF Trading Venues do not deploy the MTCH flag since they would require a single price. They therefore follow the EVIA guidance to use INTC  together with DEAL. 
EVIA; Guidance for Transaction Reporting Matched Principal transactions; June 2023.pdf

TYPE YOUR TEXT HERE
<ESMA_QUESTION_SETD_6>

1. For exemptions that can be filtered out in advance, do you think that a CSD would prefer to implement this filter or not? Also considering the very large number of appeals they might have to deal with and also the costs it will entail. 
<ESMA_QUESTION_SETD_7>
Yes. The CSD should be able to identify trades made over a multilateral trading venue and reported with the relevant trade flag. 
We underline that currently brokers and OTF Trading Venues do not deploy the MTCH flag since they would require a single price. They therefore follow the EVIA guidance to use INTC  together with DEAL. 
EVIA; Guidance for Transaction Reporting Matched Principal transactions; June 2023.pdf

TYPE YOUR TEXT HERE
<ESMA_QUESTION_SETD_7>

1. Do you agree with ESMA’s proposal regarding the circumstances in which operations are not considered as trading? Please specify which cases you agree with and which cases you don’t agree with (if applicable). Please justify your answer and provide examples and data where available.
<ESMA_QUESTION_SETD_8>
Yes. Although we do not see these as directly relevant to the operations of trading venues or arranging brokers.
TYPE YOUR TEXT HERE
<ESMA_QUESTION_SETD_8>

1. ESMA would like to ask for the stakeholders’ views on the costs and benefits of the implementation of the respective exemptions from settlement discipline (based on the circumstances in which operations are not considered as trading). Please use the table below. Where relevant, additional tables, graphs and information may be included in order to support some of the arguments or calculations presented in the table below.  
	ESMA’s proposal - circumstances in which operations are not considered as trading
	 
 

	 
	Qualitative description
	Quantitative description/ Data

	Benefits
	 
	 

	Compliance costs:
- One-off
- On-going
	 
	 

	Costs to other stakeholders
	 
	 

	Indirect costs
	 
	



<ESMA_QUESTION_SETD_9>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_SETD_9>

1. Do you have other suggestions regarding circumstances in which operations are not considered as trading? Please justify your answer and provide examples and data where available.
<ESMA_QUESTION_SETD_10>
In common with our answers to questions 3 and 4, we do not consider the arranging and matched execution activity of brokers operating Matched Principal Models, whether on OTF or XOFF to be “trading” because the OTF or the arranging firm has no trading limits nor authorisations to take risk positions. Therefore whereas in Q3 we suggested they are not treated as “participants” in the sense of the horizontal settlement chain, another or alternative approach would be to classify the matching activity as “Not Trading”.
For good order sake, we attach the links previously posted for detailed explanations.
i. MiFID II_ R; The Benefits of Matched Principal over Name Give Up for the Fixed Income Markets.pdf
ii. ESDM Chair's letter to the European Commission on its amendment to the June 2013 to the EFC on MiFID_Matched Principal trading 151013.pdf
iii. EVIA Q&A Request to ESMA; CSDR; Meaning of Settlement Chain in consideration of Mandatory Buy-in; 20Jan2020.docx
iv. EVIA letter to the ESMA concerning submitted CSDR Q&A on the settlement chain; 23Jan2020.pdf

TYPE YOUR TEXT HERE
<ESMA_QUESTION_SETD_10>

1. If you have answered yes to the previous question, please specify what costs and benefits you envisage related to the implementation of your proposal. Please use the table below. Where relevant, additional tables, graphs and information may be included in order to support some of the arguments or calculations presented in the table below.  
	Respondent’s proposal (if applicable)
	 
 

	 
	Qualitative description
	Quantitative description/ Data

	Benefits
	 
	 

	Compliance costs:
- One-off
- On-going
	 
	 

	Costs to other stakeholders
	 
	 

	Indirect costs
	 
	



<ESMA_QUESTION_SETD_11>
Respondent’s proposal: classify arranging trading venue or brokers operating the matched principal model under MiFIR and in accordance with Article 4 (1) (38) of MiFID II as “not trading” for the purposes of CSDR.
Benefits – Maintains the effective and multilateral operation of bond markets across Europe.
Compliance costs:
- One-off: None as the model operates under MiFIR
- On-going: None as the model operates under MiFIR
Costs to other stakeholders: None as the model operates under MiFIR
Indirect costs: None as the model operates under MiFIR


TYPE YOUR TEXT HERE
<ESMA_QUESTION_SETD_11>

1. Do any of the exemption proposed above breaks the immunization principle? Please provide arguments.
<ESMA_QUESTION_SETD_12>
No.
In fact they would be a good example of the immunisation principle.
TYPE YOUR TEXT HERE
<ESMA_QUESTION_SETD_12>

1. Which of the exemptions proposed above do you think can be filtered out before penalties are applied in an automated way? And which one can only be exempted ex-post, as part of the already existing appeal mechanism at CSDs?
Please provide details regarding the cost for ex-ante filtering compared to ex-post exemption via the appeal mechanism.

<ESMA_QUESTION_SETD_13>
Given the Trading Venue ID to the trade under MiFIR, those Matched Principal Trade pairs arranged and traded on a trading venue should be simply able to be filtered out before penalties are applied in an automated way, even where the two offsetting trades settle into different CSDs.
For bilateral trades arranged by brokers XOFF, this may be less simply automated unless the proposed Matched Principal Trade Flag under the ongoing MiFIR Review could also be extended to those trades.
We underline that currently brokers and OTF Trading Venues do not deploy the MTCH flag since they would require a single price. They therefore follow the EVIA guidance to use INTC  together with DEAL. 
EVIA; Guidance for Transaction Reporting Matched Principal transactions; June 2023.pdf

TYPE YOUR TEXT HERE
<ESMA_QUESTION_SETD_13>

1. For exemptions that can be filtered out in advance, do you think that a CSD would prefer to implement this filter or not? Also considering the very large number of appeals they might have to deal with and also the costs it will entail.
<ESMA_QUESTION_SETD_14>
Yes. The CSD should be able to identify trades made over a multilateral trading venue and reported with the relevant trade flag. 
We underline that currently brokers and OTF Trading Venues do not deploy the MTCH flag since they would require a single price. They therefore follow the EVIA guidance to use INTC  together with DEAL. 
EVIA; Guidance for Transaction Reporting Matched Principal transactions; June 2023.pdf

TYPE YOUR TEXT HERE
<ESMA_QUESTION_SETD_14>

1. Which transaction types based on the codes allowed by T2S (or potentially other codes such as ISO transaction codes) should be exempted from settlement discipline measures? Please provide the codes, their definition and arguments to justify the exemption.
<ESMA_QUESTION_SETD_15>
Most relevant on venue trades should be able to be filtered out where it can be codified to indicate that it was a matched principal trade which was traded on a trading venue. Whilst this may require the application of the proposed ESMA flag for OTF matched principal trading, the incidence of that flag alone, or the current INTC/DEAL flags in concert with the Trading Venue SegMIC would fulfil the identification requirements.

TYPE YOUR TEXT HERE
<ESMA_QUESTION_SETD_15>
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