



[image: Logo

Description automatically generated]









Reply Form
to the Consultation Paper on Technical Advice on the Scope of CSDR Settlement Discipline


Responding to this Consultation Paper 
ESMA invites comments on all matters in this Consultation Paper and in particular on the specific questions summarised in Annex 1. Comments are most helpful if they:
respond to the question stated;
indicate the specific question to which the comment relates;
contain a clear rationale; and
describe any alternatives ESMA should consider.
ESMA will consider all comments received by 9 September 2024. 
All contributions should be submitted online at www.esma.europa.eu under the heading ‘Your input - Consultations’. 
Instructions
In order to facilitate analysis of responses to the Consultation Paper, respondents are requested to follow the below steps when preparing and submitting their response:
•	Insert your responses to the questions in the Consultation Paper in this reply form. 
•	Please do not remove tags of the type < ESMA_QUESTION_SETD_0>. Your response 	to each question has to be framed by the two tags corresponding to the question.
•	If you do not wish to respond to a given question, please do not delete it but simply 	leave the text “TYPE YOUR TEXT HERE” between the tags.
•	When you have drafted your responses, save the reply form according to the following 	convention: ESMA_CP1_ SETD_nameofrespondent. 
	For example, for a respondent named ABCD, the reply form would be saved with the 	following name: ESMA_CP1_ SETD_ABCD.
•	Upload the Word reply form containing your responses to ESMA’s website (pdf 	documents will not be considered except for annexes). All contributions should be 	submitted online at www.esma.europa.eu under the heading ‘Your input - 	Consultations’.

Publication of responses
All contributions received will be published following the close of the consultation, unless you request otherwise.  Please clearly and prominently indicate in your submission any part you do not wish to be publicly disclosed. A standard confidentiality statement in an email message will not be treated as a request for non-disclosure. A confidential response may be requested from us in accordance with ESMA’s rules on access to documents. We may consult you if we receive such a request. Any decision we make not to disclose the response is reviewable by ESMA’s Board of Appeal and the European Ombudsman.
Data protection
Information on data protection can be found at www.esma.europa.eu under the heading ‘Data protection’.
Who should read this paper?
All interested stakeholders are invited to respond to this consultation paper. In particular, ESMA invites market infrastructures (CSDs, CCPs, trading venues), their members and participants, other investment firms, credit institutions, issuers, fund managers, retail and wholesale investors, and their representatives to provide their views to the questions asked in this paper. 



General information about respondent
	Name of the company / organisation
	The Investment Association
	Activity
	Other
	Are you representing an association?
	☒
	Country / Region
	UK


Questions
1. Do you agree with ESMA’s proposal regarding the underlying causes of settlement fails that are considered as not attributable to the participants in the transactions? Please specify which cases you agree with and which cases you don’t agree with (if applicable). Please justify your answer and provide examples and data where available. 
<ESMA_QUESTION_SETD_1>

About the Investment Association
The Investment Association (IA) champions the interests of the UK-based investment management industry. We represent over 250 firms, a third of which are headquartered in the EU and operate from 642 offices across Europe. 
Our members put €9.9 trillion to work across the economy, representing 35% of the total €28.4 trillion of assets managed in Europe. In 2022, IA members managed €2.7 trillion on behalf of European clients and invested €820 billion into EU businesses and projects needing capital, all while providing European clients access to global investment opportunities.
Executive Summary
The Investment Association welcomes the opportunity to respond to the ESMA Consultation Paper on Technical Advice on the Scope of CSDR Settlement Discipline. 
As per our response to the ESMA December 2023 consultation on Technical Advice on CSDR Penalty Mechanism, we encourage ESMA to give greater weighting to a few factors when considering the CSDR Settlement Discipline Scope, which are not referenced or emphasised in the consultation. 
Any change to the cash penalty regime should aim to make cash penalties as operationally simple as possible (the proportionality element).
Any change to the cash penalty regime should not have a detrimental impact on market attractiveness or on the end investor.
ESMA must consider the whole settlement chain when considering changes to cash penalties
Some of the scoping questions in this consultation discuss the CSD and their direct participant but do not reference the impact of a scoping change on entities further down the chain. For example, the paper considers whether exemptions should be applied at a systematic level (ex-ante) or via an appeals process (ex-post) considering the impact to the CSD, but should give due consideration as to how this might impact entities further down the custody chain. 
We also note that this consultation discusses the scope of settlement discipline’s application to different transaction types with regards to both cash penalties and mandatory buy-ins. We believe that these need to be split out, as cash penalties may work for some transaction types where mandatory buy-ins will not (e.g. sec lending transactions). 
Answer to Q1
We agree with ESMA’s proposals on fails not attributable to the participants and the 6 underlying reasons.
<ESMA_QUESTION_SETD_1>

1. ESMA would like to ask for the stakeholders’ views on the costs and benefits of the implementation of the respective exemptions from settlement discipline (based on the underlying causes of settlement fails that are considered as not attributable to the participants in the transactions). Please use the table below. Where relevant, additional tables, graphs and information may be included in order to support some of the arguments or calculations presented in the table below.  
	ESMA’s proposal - underlying causes of settlement fails that are considered as not attributable to the participants in the transactions
	 
 

	 
	Qualitative description
	Quantitative description/ Data

	Benefits
	 
	 

	Compliance costs:
- One-off
- On-going
	 
	 

	Costs to other stakeholders
	 
	 

	Indirect costs
	 
	



<ESMA_QUESTION_SETD_2>
We agree with the proposals. We consider that these changes will not incur a material cost or provide a material benefit for investment managers, as the proposed exemption scenarios are not common.
<ESMA_QUESTION_SETD_2>

1. Do you have other suggestions regarding the underlying causes of settlement fails that are considered as not attributable to the participants in the transactions? Please justify your answer and provide examples and data where available.
<ESMA_QUESTION_SETD_3>
No IA response
<ESMA_QUESTION_SETD_3>

1. If you have answered yes to the previous question, please specify what costs and benefits you envisage related to the implementation of your proposal. Please use the table below. Where relevant, additional tables, graphs and information may be included in order to support some of the arguments or calculations presented in the table below.  
	Respondent’s proposal (if applicable)
	 
 

	 
	Qualitative description
	Quantitative description/ Data

	Benefits
	 
	 

	Compliance costs:
- One-off
- On-going
	 
	 

	Costs to other stakeholders
	 
	 

	Indirect costs
	 
	



<ESMA_QUESTION_SETD_4>
No IA response
<ESMA_QUESTION_SETD_4>

1. Do any of the exemption proposed above breaks the immunization principle? Please provide arguments.
<ESMA_QUESTION_SETD_5>
We do not believe so, the proposed 6 exemptions will impact all entities trading in impacted stocks and settlement systems equally
<ESMA_QUESTION_SETD_5>

1. Which of the exemptions proposed above do you think can be filtered out before penalties are applied in an automated way? And which ones can only be exempted ex-post, as part of the already existing appeal mechanism at CSDs? 
Please provide details regarding the cost for ex-ante filtering compared to ex-post exemption via the appeal mechanism.
<ESMA_QUESTION_SETD_6>
We believe that any exemptions must be filtered out in advance at a CSD level. We do not consider that an appeals process will treat the underlying asset owners fairly.
We believe that all of the above should be possible to be filtered at a CSD level. CSDs should have the information on these 6 exemptions (17.a-d and 18.i and ii) already, with any appeals strictly on an ad-hoc basis.
ESMA should only make exemptions if they can be applied at a CSD level. 
<ESMA_QUESTION_SETD_6>

1. For exemptions that can be filtered out in advance, do you think that a CSD would prefer to implement this filter or not? Also considering the very large number of appeals they might have to deal with and also the costs it will entail. 
<ESMA_QUESTION_SETD_7>
We believe that only exemptions that can be filtered out at a CSD level will work. We believe that CSDs should have all of this information already at hand and it should not incur a large cost to them.
<ESMA_QUESTION_SETD_7>

1. Do you agree with ESMA’s proposal regarding the circumstances in which operations are not considered as trading? Please specify which cases you agree with and which cases you don’t agree with (if applicable). Please justify your answer and provide examples and data where available.
<ESMA_QUESTION_SETD_8>
In our response to this question, we consider the 5 categories listed in the consultation:
19.a - free-of-payment (FoP) securities transfers to securities accounts at CSDs in the context of the (de)mobilisation of collateral;

We believe that ESMA need to further clarify what is meant by a free-of-payment security transfer to securities accounts at CSDs in the contact of the (de)mobilisation of collateral. 
For example, under a tri-party collateral model a buy-side entity may adopt, collateral may be transferred to a tri-party collateral agent who is either in themselves a CSD or may be an entity that is more typically considered custodian or broker-dealer. The collateral is held in a “long box” and can either be committed or recalled to be sold onwards.
Under a third-party model, this becomes different still, with an asset transfer to a specified collateral custodian account after agreement with the counterpart. 
It’s unclear whether none, either or both of the scenarios above would come into scope. Before deciding how to proceed with this proposal it would be of benefit for ESMA to specify which transactions in the above models that they consider would be out of scope under the exemption.
It is also unclear why this should only apply to FoP securities collateral transfers and not cash collateral transfers. We believe that these should be treated the same.
Immunisation principle
There are circumstances where FoP collateral transfers are used to settle an ongoing transaction. Exempting FoP security collateral transfers may sometimes break the immunisation principle.

The IA’s members have a mix of views on FoP collateral security transfers.
Some member firms consider that collateral transfers for securities should not be exempt, noting that the posting or recall of securities are commonly related to onward transactions. A counterparty recalling securities posted as collateral to sell onwards that fails may receive a debit from the onward sell transaction failing without receiving the credit from the return of the collateral.  
On the other hand, some member firms agree with ESMA that collateral transfer transactions should be exempted, agreeing with the principle that they are an operation that should not be considered as trading. 
We finally note that mandatory buy-ins cannot work with mandatory buy-ins, as discussed in many previous consultation responses. 

19.b - market claims, corporate actions on stock, such as cash distributions (e.g. cash dividend, interest payment), securities distributions (e.g. stock dividend; bonus issue), reorganisations (e.g. conversion, stock split, redemption, tender offer);
We believe that ESMA need to clarify whether this includes the initial corporate actions and automated market claims as issued by the CSD, or whether it also includes secondary claims (e.g. if a counterparty has elected non-default stock on a failing trade or on a stock lending transaction for an optional dividend and needs to manually claim the stock proceeds).
Immunisation principle
We believe that there are times where exempting e.g. a dividend stock payment, will cause the fail of an ongoing delivery on a market sale notification.

The IA’s members have mixed views on whether these transactions should be exempted:
Some note that it is reasonable for an investment firm to expect payment on a dividend or corporate action on payment date and therefore to be able to trade on expected settlement date in anticipation of receipt of these securities. Accordingly, they believe that market claims and corporate actions on stock should not be exempt from cash penalties.
On the other hand, some firms agree with ESMA that market claims and corporate actions on stock should not be considered as trading and should be exempt from CSDR cash penalties. 

19.c – the process of technical creation of securities, meaning the transfer from the CSD’s issuance account to the issuer’s CSD account;
We agree with this exemption. 

19.d - creation and redemption of fund units on the primary market, meaning the technical creation and redemption of fund units (except for ETFs);
We agree with this exemption.
We note that ESMA have explicitly not included ETFs.
We agree that ETF primary market transactions between the AP and issuer should not be excluded. Excluding primary market transactions would challenge the immunity principle for authorised participants. This is particularly seen on redemptions, where a selling counterpart fails into the AP who then fails in the issuer.
We note that the ETF create/redeem on the primary market between the issuer and CSD should be excluded, but should fall into 19.c. “process of technical creation of securities”.

19.e - realignment operations.
We agree with this exemption as long as both legs of the transaction can be identified at a CSD level. When re-aligning across CSDs and ICSDs, the buyer and seller should be the same counterparty so it makes sense to exempt CSDR cash penalties, particularly given CSDs can use different methods and calculations to process cash penalties. 
Given it’s the same counterparty, this exemption should not contradict the immunisation principle, as long as both CSDs can facilitate the exemption.

<ESMA_QUESTION_SETD_8>

1. ESMA would like to ask for the stakeholders’ views on the costs and benefits of the implementation of the respective exemptions from settlement discipline (based on the circumstances in which operations are not considered as trading). Please use the table below. Where relevant, additional tables, graphs and information may be included in order to support some of the arguments or calculations presented in the table below.  
	ESMA’s proposal - circumstances in which operations are not considered as trading
	 
 

	 
	Qualitative description
	Quantitative description/ Data

	Benefits
	 
	 

	Compliance costs:
- One-off
- On-going
	 
	 

	Costs to other stakeholders
	 
	 

	Indirect costs
	 
	



<ESMA_QUESTION_SETD_9>

It is very challenging to estimate costs and benefits. 
That being said, we ask that ESMA keep the CSDR cash penalty regime as simple as possible to lower the operational footprint in processing these values. Accordingly, we note that any exemptions must be applied ex-ante (e.g. at a CSD processing level) rather than ex-post (through an appeals process) and take the chance to argue against progressive cash penalties or any other additional complexity previously proposed. 

<ESMA_QUESTION_SETD_9>

1. Do you have other suggestions regarding circumstances in which operations are not considered as trading? Please justify your answer and provide examples and data where available.
<ESMA_QUESTION_SETD_10>
N/A – no IA response
<ESMA_QUESTION_SETD_10>

1. If you have answered yes to the previous question, please specify what costs and benefits you envisage related to the implementation of your proposal. Please use the table below. Where relevant, additional tables, graphs and information may be included in order to support some of the arguments or calculations presented in the table below.  
	Respondent’s proposal (if applicable)
	 
 

	 
	Qualitative description
	Quantitative description/ Data

	Benefits
	 
	 

	Compliance costs:
- One-off
- On-going
	 
	 

	Costs to other stakeholders
	 
	 

	Indirect costs
	 
	



<ESMA_QUESTION_SETD_11>
N/A – no IA response
<ESMA_QUESTION_SETD_11>

1. Do any of the exemption proposed above breaks the immunization principle? Please provide arguments.
<ESMA_QUESTION_SETD_12>
N/A – IA response included in response to Q8.
<ESMA_QUESTION_SETD_12>

1. Which of the exemptions proposed above do you think can be filtered out before penalties are applied in an automated way? And which one can only be exempted ex-post, as part of the already existing appeal mechanism at CSDs?
Please provide details regarding the cost for ex-ante filtering compared to ex-post exemption via the appeal mechanism.

<ESMA_QUESTION_SETD_13>
An appeal system at a CSD level (ex-post) does not work as a filtering mechanism and should not be chosen as part of a systematic exemption process. Appeals should only be used for true CSD appeals.
For investment managers and their clients, they will hold their securities at a custodian, which is then sometimes further delegated to a sub-custodian for the ultimate holding at the CSD. This means that if an investment manager or their client need to appeal a cash penalty, they will need to appeal to the custodian who may then have to appeal to another sub-custodian before this is sent on to the CSD. Given CSDR will not dictate how the appeals process will work at a custodian/sub-custodian level, or even in CSD standardisation, this would create a very large additional operational burden. 
A further factor is that some custodians, prime brokers and counterparts will apply a “de-minimis” at which they will accept claims for incorrectly paid cash penalties or to investigate further. This is commonly set at EUR 500 in line with guidelines produced by AFME and adopted by the wider industry but can commonly be greater. If these exemptions are applied through a CSD appeals model, some smaller entities who act through these entities may be unable to make CSD appeals as they must act through custodians who will not allow for appeals in line with the adopted de-minimis.
We strongly believe that any exemptions must be applied as ex-ante filtering and that ex-post exemptions through an appeals process will merely make the cash penalty system more complicated and incur additional costs. The current challenge with cash penalties, whether credits or debits, are that the operational cost of performing any manual claim or reimbursement can often be greater than the value of the penalty itself.

<ESMA_QUESTION_SETD_13>

1. For exemptions that can be filtered out in advance, do you think that a CSD would prefer to implement this filter or not? Also considering the very large number of appeals they might have to deal with and also the costs it will entail.
<ESMA_QUESTION_SETD_14>
Per the above answer, we believe that any exemptions must be filtered out in advance at a CSD level. We do not consider that an appeals process will treat the underlying asset owners fairly and equally.
ESMA should only make exemptions if they can be applied at a CSD level.

<ESMA_QUESTION_SETD_14>

1. Which transaction types based on the codes allowed by T2S (or potentially other codes such as ISO transaction codes) should be exempted from settlement discipline measures? Please provide the codes, their definition and arguments to justify the exemption.
<ESMA_QUESTION_SETD_15>
No IA response
<ESMA_QUESTION_SETD_15>
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