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Reply Form
to the Consultation Paper on Technical Advice on the Scope of CSDR Settlement Discipline


Responding to this Consultation Paper 
ESMA invites comments on all matters in this Consultation Paper and in particular on the specific questions summarised in Annex 1. Comments are most helpful if they:
respond to the question stated;
indicate the specific question to which the comment relates;
contain a clear rationale; and
describe any alternatives ESMA should consider.
ESMA will consider all comments received by 9 September 2024. 
All contributions should be submitted online at www.esma.europa.eu under the heading ‘Your input - Consultations’. 
Instructions
In order to facilitate analysis of responses to the Consultation Paper, respondents are requested to follow the below steps when preparing and submitting their response:
•	Insert your responses to the questions in the Consultation Paper in this reply form. 
•	Please do not remove tags of the type < ESMA_QUESTION_SETD_0>. Your response 	to each question has to be framed by the two tags corresponding to the question.
•	If you do not wish to respond to a given question, please do not delete it but simply 	leave the text “TYPE YOUR TEXT HERE” between the tags.
•	When you have drafted your responses, save the reply form according to the following 	convention: ESMA_CP1_ SETD_nameofrespondent. 
	For example, for a respondent named ABCD, the reply form would be saved with the 	following name: ESMA_CP1_ SETD_ABCD.
•	Upload the Word reply form containing your responses to ESMA’s website (pdf 	documents will not be considered except for annexes). All contributions should be 	submitted online at www.esma.europa.eu under the heading ‘Your input - 	Consultations’.

Publication of responses
All contributions received will be published following the close of the consultation, unless you request otherwise.  Please clearly and prominently indicate in your submission any part you do not wish to be publicly disclosed. A standard confidentiality statement in an email message will not be treated as a request for non-disclosure. A confidential response may be requested from us in accordance with ESMA’s rules on access to documents. We may consult you if we receive such a request. Any decision we make not to disclose the response is reviewable by ESMA’s Board of Appeal and the European Ombudsman.
Data protection
Information on data protection can be found at www.esma.europa.eu under the heading ‘Data protection’.
Who should read this paper?
All interested stakeholders are invited to respond to this consultation paper. In particular, ESMA invites market infrastructures (CSDs, CCPs, trading venues), their members and participants, other investment firms, credit institutions, issuers, fund managers, retail and wholesale investors, and their representatives to provide their views to the questions asked in this paper. 



General information about respondent
	Name of the company / organisation
	DACSI
	Activity
	Other
	Are you representing an association?
	☒
	Country / Region
	Netherlands


Questions
1. Do you agree with ESMA’s proposal regarding the underlying causes of settlement fails that are considered as not attributable to the participants in the transactions? Please specify which cases you agree with and which cases you don’t agree with (if applicable). Please justify your answer and provide examples and data where available. 
<ESMA_QUESTION_SETD_1>
The DACSI agrees with ESMA's proposal regarding settlement fails not attributable to participants and supports incorporating this into the forthcoming Level 2 legal text. However, we suggest adding a few more exemptions to the list based on member feedback.  
We also highlight a potential misstatement in ESMA's consultation paper regarding portfolio transfers, emphasizing that such transfers, especially with "No Change of Beneficial Ownership" (NCBO), should be excluded from the settlement discipline scope to avoid potential issues with penalty allocation.  
Additionally, we agree with ESMA on the importance of transaction types being recognized as mandatory or conditional matching fields in T2S, which would help maintain consistency and uphold the immunization principle in exempted transactions. <ESMA_QUESTION_SETD_1>

1. ESMA would like to ask for the stakeholders’ views on the costs and benefits of the implementation of the respective exemptions from settlement discipline (based on the underlying causes of settlement fails that are considered as not attributable to the participants in the transactions). Please use the table below. Where relevant, additional tables, graphs and information may be included in order to support some of the arguments or calculations presented in the table below.  
	ESMA’s proposal - underlying causes of settlement fails that are considered as not attributable to the participants in the transactions
	 
 

	 
	Qualitative description
	Quantitative description/ Data

	Benefits
	 
	 

	Compliance costs:
- One-off
- On-going
	 
	 

	Costs to other stakeholders
	 
	 

	Indirect costs
	 
	



<ESMA_QUESTION_SETD_2>
Further qualitative assessments are necessary to evaluate the costs and benefits associated with the proposed exemptions, including the types of exemptions we recommend adding to the list. <ESMA_QUESTION_SETD_2>

1. Do you have other suggestions regarding the underlying causes of settlement fails that are considered as not attributable to the participants in the transactions? Please justify your answer and provide examples and data where available.
<ESMA_QUESTION_SETD_3>
We propose additional exemptions from settlement fail penalties: 
· Specific scenarios: Securities under sanctions, orders from authorities, free-of-payment securities transfers, market claims, corporate actions, and partial settlements. 
· Justification: These events are not directly caused by participant actions and often involve specific transaction codes or flags. 
· CSD cross-border activities: EBF identifies inconsistent cross-border procedures as a cause of settlement fails, urging ESMA to collaborate with CSDs on standardized communication. 
<ESMA_QUESTION_SETD_3>

1. If you have answered yes to the previous question, please specify what costs and benefits you envisage related to the implementation of your proposal. Please use the table below. Where relevant, additional tables, graphs and information may be included in order to support some of the arguments or calculations presented in the table below.  
	Respondent’s proposal (if applicable)
	 
 

	 
	Qualitative description
	Quantitative description/ Data

	Benefits
	 
	 

	Compliance costs:
- One-off
- On-going
	 
	 

	Costs to other stakeholders
	 
	 

	Indirect costs
	 
	



<ESMA_QUESTION_SETD_4>
CSDs should be the primary source of information for this question. Participants generally rely on the accuracy of CSD-provided penalty reports. A manual appeal process should be avoided due to its time-consuming and costly nature. <ESMA_QUESTION_SETD_4>

1. Do any of the exemption proposed above breaks the immunization principle? Please provide arguments.
<ESMA_QUESTION_SETD_5>
Potential exemptions could disrupt the immunization principle. For instance, ISIN suspensions, currency holiday mismatches, or CSD disruptions can cause settlement failures. However, incorporating transaction types into T2S as conditional matching fields could mitigate these risks. This would ensure that when one party fails to deliver due to another party's failure, both parties receive and pay the same penalties, upholding the immunization principle as outlined by ESMA.<ESMA_QUESTION_SETD_5>

1. Which of the exemptions proposed above do you think can be filtered out before penalties are applied in an automated way? And which ones can only be exempted ex-post, as part of the already existing appeal mechanism at CSDs? 
Please provide details regarding the cost for ex-ante filtering compared to ex-post exemption via the appeal mechanism.
<ESMA_QUESTION_SETD_6>
Interventions at all levels of the settlement chain will place significant strain on operational departments, which will already be under pressure in situations where settlement fails occur. An ex-ante process is preferred to mitigate these challenges. <ESMA_QUESTION_SETD_6>

1. For exemptions that can be filtered out in advance, do you think that a CSD would prefer to implement this filter or not? Also considering the very large number of appeals they might have to deal with and also the costs it will entail. 
<ESMA_QUESTION_SETD_7>
Yes, we believe that CSDs/ICSDs should implement such filters, as they play a critical role in market infrastructure and are best positioned to manage this process. Filters can be applied to the penalty mechanism ex-ante to account for factors like ISIN suspension for trading or settlement and currency holidays. Alternatively, CSDs can use the REMO (remove) function to reverse all penalties related to a suspended ISIN or currency holiday. <ESMA_QUESTION_SETD_7>

1. Do you agree with ESMA’s proposal regarding the circumstances in which operations are not considered as trading? Please specify which cases you agree with and which cases you don’t agree with (if applicable). Please justify your answer and provide examples and data where available.
<ESMA_QUESTION_SETD_8>
DACSI agrees with ESMA's proposal to classify five specific circumstances as non-trading operations. However, we disagree with ESMA's position in paragraph 20, which suggests that failed deliveries due to delays in issuing instruments on the primary market or restrictions during a corporate action should not be exempt from cash penalties and the mandatory buy-in regime. Members argue that such failures, often caused by slow reconciliation processes or delays from Participant Paying Agents, are not the fault of the transaction parties and should be exempt from penalties. 
Additionally, DACSI believes that claims or transformations resulting from a previous transaction failure, as well as portfolio transfers with no change in the Final Beneficial Owner (NCBO), should not be considered as trading. Applying penalties in these cases would be unfair to the banks involved, as the penalties would not affect the retail clients but would impact the banks negatively. Finally, the DACSI argues that technical trades, such as issuances, primary market instructions, and actions related to corporate actions or redemptions, should also be exempt from settlement fail penalties, as they are not driven by client or trading activities. 
<ESMA_QUESTION_SETD_8>

1. ESMA would like to ask for the stakeholders’ views on the costs and benefits of the implementation of the respective exemptions from settlement discipline (based on the circumstances in which operations are not considered as trading). Please use the table below. Where relevant, additional tables, graphs and information may be included in order to support some of the arguments or calculations presented in the table below.  
	ESMA’s proposal - circumstances in which operations are not considered as trading
	 
 

	 
	Qualitative description
	Quantitative description/ Data

	Benefits
	 
	 

	Compliance costs:
- One-off
- On-going
	 
	 

	Costs to other stakeholders
	 
	 

	Indirect costs
	 
	



<ESMA_QUESTION_SETD_9>
This question should be addressed by the CSDs, as participants generally trust that the reports received from them contain accurate penalties. If exemptions are introduced based on transaction types or other fields within settlement instructions, the associated costs will impact parties that do not currently support these measures. The manual appeal process should not become routine, as it is too time-consuming and costly. <ESMA_QUESTION_SETD_9>

1. Do you have other suggestions regarding circumstances in which operations are not considered as trading? Please justify your answer and provide examples and data where available.
<ESMA_QUESTION_SETD_10>
We have observed that bond issues, particularly those with a T+5 settlement cycle, often attract many new end beneficiaries, such as new funds. For large issues (over 500 million), the process of setting up new customers and managing the (pre-)matching process frequently requires extra effort around the value date (VD). Therefore, we propose exempting IPOs from CSDR penalties, ideally allowing a one-week grace period for secondary trading afterward. Once the bond/ISIN is in the regular business-as-usual (BAU) phase, it can then be subject to the standard SDR regime. <ESMA_QUESTION_SETD_10>

1. If you have answered yes to the previous question, please specify what costs and benefits you envisage related to the implementation of your proposal. Please use the table below. Where relevant, additional tables, graphs and information may be included in order to support some of the arguments or calculations presented in the table below.  
	Respondent’s proposal (if applicable)
	 
 

	 
	Qualitative description
	Quantitative description/ Data

	Benefits
	 
	 

	Compliance costs:
- One-off
- On-going
	 
	 

	Costs to other stakeholders
	 
	 

	Indirect costs
	 
	



<ESMA_QUESTION_SETD_11>
This question should be addressed by the CSDs to assess the costs associated with exempting portfolio transfers from the penalty regime. At the participant level, the reports received from the CSDs are generally considered accurate in terms of penalties. However, the manual appeal process should not become routine, as it is too time-consuming and costly. <ESMA_QUESTION_SETD_11>

1. Do any of the exemption proposed above breaks the immunization principle? Please provide arguments.
<ESMA_QUESTION_SETD_12>
Portfolio transfers, collateral (de)mobilisation transfers, and realignments typically involve the same beneficial owner on both sides of the transaction and, therefore, do not affect the immunisation principle. However, the other categories mentioned under b, c, and d could potentially disrupt this principle. If parties are required to redeliver stock they should have received from these processes, they may end up as net payers of penalties. A possible solution could be to implement a grace period for transactions following an IPO, such as one week. <ESMA_QUESTION_SETD_12>

1. Which of the exemptions proposed above do you think can be filtered out before penalties are applied in an automated way? And which one can only be exempted ex-post, as part of the already existing appeal mechanism at CSDs?
Please provide details regarding the cost for ex-ante filtering compared to ex-post exemption via the appeal mechanism.

<ESMA_QUESTION_SETD_13>
Based on the information provided by the CSD, transaction types, account types (such as collateral movements), and the change of beneficial ownership flag could be used to filter out certain transactions. Controls should be implemented to prevent misuse. For IPOs, it is recommended to exempt newly issued instruments from CSDR penalties, ideally allowing for a one-week grace period for secondary trading. Once the bond/ISIN transitions into business-as-usual (BAU), it can be included in the standard SDR regime. The manual appeal process should remain an exception, as it is too time-consuming and costly to become routine. <ESMA_QUESTION_SETD_13>

1. For exemptions that can be filtered out in advance, do you think that a CSD would prefer to implement this filter or not? Also considering the very large number of appeals they might have to deal with and also the costs it will entail.
<ESMA_QUESTION_SETD_14>
The manual appeal process should be avoided as a routine practice, as it is both time-consuming and costly. <ESMA_QUESTION_SETD_14>

1. Which transaction types based on the codes allowed by T2S (or potentially other codes such as ISO transaction codes) should be exempted from settlement discipline measures? Please provide the codes, their definition and arguments to justify the exemption.
<ESMA_QUESTION_SETD_15>
Implementing specific coding for exemptions may require admitted institutions and other parties in the settlement chain to adjust their processes to ensure they can provide the correct transaction types. This could result in increased development costs. 
Please refer to the table below for an overview of ISO transaction types and their potential consideration for exemption from settlement discipline measures. 
	 Transaction Type 
	Definition 
	Exempt Yes/No 
	Additional flag / identification 

	AUTO 
	Relates to an auto-collateralisation movement. 
	Yes 
	Generated by CSD / Settlement Platform 

	CORP 
	Relates to a corporate action. 
	Yes 
	Generated by CSD 

	BSBK 
	Relates to a buy sell back transaction 
	No 
	 

	BYIY 
	The transaction relates to a buy-in by the market following a delivery transaction failure. 
	No 
	 

	CLAI 
	Transaction resulting from a market claim. 
	Yes 
	Instructed by CSD 

	CNCB 
	Relates to a collateral delivery/receipt to a National Central Bank for central bank credit operations. 
	Yes 
	FoP, receiving/delivering account belongs to NCB 

	COLI 
	Relates to a collateral transaction, from the point of view of the collateral taker or its agent. 
	Yes 
	FoP, receiving/delivering account marked as collateral account 

	COLO 
	Relates to a collateral transaction, from the point of view of the collateral giver or its agent. 
	Yes 
	FoP, receiving/delivering account marked as collateral account 

	CONV 
	Relates to a depository receipt conversion. 
	No 
	 

	ETFT 
	Relates to an exchange traded fund (ETF) creation or redemption. 
	No 
	 

	FCTA 
	Relates to a factor update. 
	No 
	 

	INSP 
	Relates to a movement of shares into or out of a pooled account. 
	Yes 
	Type of realignment.  
FoP, Change of Beneficial Owner = No 

	INTT 
	Relates to a cash movement resulting from a change in traded interest pursuant to a coupon rate adjustment. 
	No 
	 

	ISSU 
	Relates to the issuance of a security such as an equity or a depository receipt. 
	Yes 
	Delivering account should be in name of Issuer (Agent).  

	MKDW 
	Relates to the decrease of positions held by an ICSD at the common depository due to custody operations (repurchase, pre-release, proceed of corp. event realigned). 
	No 
	 

	MKUP 
	Relates to the increase of positions held by an ICSD at the common depository due to custody operations (repurchase, pre-release, proceed of corporate event realigned). 
	No 
	 

	NETT 
	Relates to the netting of settlement instructions. 
	No 
	 

	NSYN 
	Relates to the issue of medium and short term paper (CP, CD, MTN, notes ...) under a program and without syndication arrangement. 
	Yes 
	Delivering account should be in name of Issuer (Agent). 

	OWNE 
	Relates to an account transfer involving more than one instructing party (messages sender) and/or account servicer (messages receiver). 
	Yes 
	Type of realignment.  
FoP, Change of Beneficial Owner = No 

	OWNI 
	Relates to an account transfer involving one instructing party (messages sender) at one account servicer (messages receiver). 
	Yes 
	Type of realignment.  
FoP, Change of Beneficial Owner = No 

	PAIR 
	Relates to a pair-off: the transaction is paired off and netted against one or more previous transactions. 
	No 
	 

	PLAC 
	Relates to the placement/new issue of a financial instrument. 
	Yes 
	Delivering account should be in name of Issuer (Agent). 

	PORT 
	Relates to a portfolio move from one investment manager to another and/or from an account servicer to another. It is generally charged differently than another account transfer (OWNE, OWNI, INSP), hence the need to identify this type of transfer as such. 
	Yes 
	FoP, Change of Beneficial Owner = No 

	REAL 
	Relates to a realignment of positions. 
	Yes 
	FoP, Change of Beneficial Owner = No 

	REDI 
	Relates to the withdrawal of specified amounts from specified sub-accounts. 
	Yes 
	Instructed by CSD 

	REDM 
	Relates to a redemption of Funds (Funds Industry ONLY). 
	No 
	 

	RELE 
	Relates to a release (into/from local) of Depository Receipt operation. 
	No 
	 

	REPU 
	Relates to a repurchase agreement transaction. 
	No 
	 

	RODE 
	Relates to the return of financial instruments resulting from a rejected delivery without matching operation. 
	No 
	 

	RVPO 
	Relates to a reverse repurchase agreement transaction. 
	No 
	 

	SBBK 
	Relates to a sell buy back transaction. 
	No 
	 

	SBRE 
	Internal reallocation of a borrowed holding from one safekeeping account to another. 
	Yes 
	Type of realignment.  
FoP, Change of Beneficial Owner = No 

	SECB 
	Relates to a securities borrowing operation. 
	No 
	 

	SECL 
	Relates to a securities lending operation. 
	No 
	 

	SLRE 
	Internal reallocation of a holding on loan from one safekeeping account to another. 
	Yes 
	Type of realignment.  
FoP, Change of Beneficial Owner = No 

	SUBS 
	Relates to a subscription to funds (Funds Industry ONLY). 
	No 
	 

	SWIF 
	Transaction is a change of an investment from one sub-fund to another sub-fund (redemption-leg). 
	No 
	 

	SWIT 
	Transaction is a change of an investment from one sub-fund to another sub-fund (subscription-leg). 
	No 
	 

	SYND 
	Relates to the issue of financial instruments through a syndicate of underwriters and a Lead Manager. 
	Yes 
	Delivering account should be in name of Issuer (Agent). 

	TBAC 
	Relates to a To Be Announced (TBA) closing trade. 
	No 
	 

	TRAD 
	Relates to the settlement of a trade. 
	No 
	 

	TRPO 
	Relates to a triparty repurchase agreement. 
	No 
	 

	TRVO  
	Relates to a triparty reverse repurchase agreement. 
	No 
	 

	TURN 
	Relates to a turnaround: the same security is bought and sold to settle the same day, to or from different brokers. 
	No 
	 


 
<ESMA_QUESTION_SETD_15>
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