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[bookmark: _Toc280628648]Responding to this paper 
ESMA invites comments on all matters in the Consultation Paper and in particular on the specific questions in this reply form. Comments are most helpful if they:
· respond to the question stated;
· indicate the specific question to which the comment relates;
· contain a clear rationale; and
· describe any alternatives ESMA should consider.
ESMA will consider all comments received by 28 August 2024. 
Instructions
In order to facilitate analysis of responses to the Consultation Paper, respondents are requested to follow the below steps when preparing and submitting their response:
· Insert your responses to the questions in the Consultation Paper in this reply form. 
· Please do not remove tags of the type <ESMA_QUESTION_CP1_1>. Your response to each question has to be framed by the two tags corresponding to the question.
· If you do not wish to respond to a given question, please do not delete it but simply leave the text “TYPE YOUR TEXT HERE” between the tags.
· When you have drafted your responses, save the reply form according to the following convention: ESMA_CP1_nameofrespondent. 
For example, for a respondent named ABCD, the reply form would be saved with the following name: ESMA_CP1_ABCD.
· Upload the Word reply form containing your responses to ESMA’s website (pdf documents will not be considered except for annexes). All contributions should be submitted online at www.esma.europa.eu under the heading ‘Your input - Consultations’. 



Publication of responses
All contributions received will be published following the close of the consultation, unless you request otherwise. Please clearly and prominently indicate in your submission any part you do not wish to be publicly disclosed. A standard confidentiality statement in an email message will not be treated as a request for non-disclosure. A confidential response may be requested from us in accordance with ESMA’s rules on access to documents. We may consult you if we receive such a request. Any decision we make not to disclose the response is reviewable by ESMA’s Board of Appeal and the European Ombudsman.

Data protection
Information on data protection can be found at www.esma.europa.eu under the headings ‘Legal notice’ and heading ‘Data protection’..
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[bookmark: _Hlk124780170]Questions
CP on the amendment of RTS 2
Do you agree with the definition of CLOB trading systems proposed above? If not, please explain why.
<ESMA_QUESTION_CP1_1>

We concur with the definitions in principle. The condition “without human intervention” is the most relevant to discriminate CLOBs which are able to provide pre-trade transparency within the given time frame in contrast to different market models where human intervention might significantly delay any updates. Consequently, a market model which enables “human intervention” (whereby it is expressly not necessary that “human intervention” is exercised in every or in the majority of transactions) should not be classified as a “CLOB”.

<ESMA_QUESTION_CP1_1>

Do you consider that the definition should include other trading systems? Please elaborate.
<ESMA_QUESTION_CP1_2>

No

<ESMA_QUESTION_CP1_2>

Do you agree that the description of periodic auction trading systems set out in Annex I of RTS 2 is relevant for specifying the characteristics of those trading systems in the revised RTS? If not, please elaborate.
<ESMA_QUESTION_CP1_3>

Cf. see our answer to Q1

<ESMA_QUESTION_CP1_3>

Do you agree to use ESA 2010 to classify bond issuers If not, please explain and provide alternatives on how clarify how to classify sovereign, other public and corporate issuers.
<ESMA_QUESTION_CP1_4>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP1_4>

Do you agree with the proposed LiS pre-trade thresholds for bonds? In your answer, please also consider the analysis provided in sections 4.2.1.
<ESMA_QUESTION_CP1_5>

The main objective is to find the right balance between transparency and liquidity. Deferrals are mainly dependent on the first threshold of a fixed EUR value. They also define liquidity as depending on the notional amount issued. In our view, these are rather crude proxies for what is actually intended. In the hearing, it was already proposed that the ability of the market to absorb transactions (on average and also during periods of market stress) could be used as an alternative proxy. This concept would relate to market depth and breadth. Other alternatives could be bid-ask spreads and turnover volumes not only in absolute terms but also relative to the notional amount issued. Especially for bonds, which are very often buy-and-hold instruments, this is an important factor to consider. Furthermore, the analysis in section 4.2.1 looks actually very “reverse engineered” with a “desirable” outcome in mind. Here, it should be taken into account that the balance between transparency and liquidity is usually proportional to the degree of asymmetric information inherent in a given instrument. This would allow the LiS threshold for covered bonds to be higher than for corporate bonds, but not at the same level as for government bonds. To this end, we propose to keep the LiS threshold for covered bonds (for the first bucket at EUR 2.5 million) as in the current regime. In reverse we would assume it to be inappropriate to apply the same threshold of EUR 5 million to covered bonds as to sovereign bonds. 

<ESMA_QUESTION_CP1_5>

Do you agree with the proposed LiS pre-trade thresholds for SFPs and EUAs? In your answer, please also consider the analysis provided in section 4.2.2.
<ESMA_QUESTION_CP1_6>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP1_6>

Do you agree with the approach taken for the illiquid waiver for bonds, SFPs and EUA? If you disagree with how the liquidity threshold is determined, please include your comments in Q11 for bonds, Q14 for SFPs and/or Q17 for EUAs.
<ESMA_QUESTION_CP1_7>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP1_7>

Do you agree with the changes to post-trade fields summarised in Table 5? Please identify the proposal ID in your response.
<ESMA_QUESTION_CP1_8>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP1_8>

Do you agree not to change the concept of “as close to real-time as technically possible”? If not, what would be in your view the maximum permissible delay?
<ESMA_QUESTION_CP1_9>

We agree with the definition. In addition to "fully automated processes only", we suggest emphasising that a process is only able to meet the real-time maximum delays "without human intervention". Even CLOBs by definition operate without human intervention, it is worth mentioning that also the real-time maximum can be achieved in an environment without human intervention only.

<ESMA_QUESTION_CP1_9>

Do you agree with the changes proposed for the purpose of the reporting of OTC transactions?
<ESMA_QUESTION_CP1_10>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP1_10>

Do you agree with the liquidity thresholds set out in Table 7 above? If not, please provide an alternative approach.
<ESMA_QUESTION_CP1_11>

Cf. our response to Q5. Tables 7 and 8 give the impression of being “reverse-engineered” to end up with a 90% share of liquid instruments overall and in each category. Actually, the opposite is the case in the current regime for corporate bonds and covered bonds. In addition, the static approach based on issue size for bonds appears somewhat questionable as these are typically "buy and hold" instruments. For non-sovereign bonds, these are not used as cash and liquidity deposits, but have high asymmetric information, resulting in higher bid-ask spreads.

<ESMA_QUESTION_CP1_11>

Do you agree with the proposed thresholds specified in the above Tables? If not, please justify by providing qualitative data to your analysis and differentiating per asset class.
<ESMA_QUESTION_CP1_12>

Cf. our response to Q5. We agree to keep the threshold for covered bonds at 2.5 million for the real-time series.

<ESMA_QUESTION_CP1_12>

Do you agree with the maximum deferral period set out in the tables above?
<ESMA_QUESTION_CP1_13>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP1_13>

Do you agree with a static determination of liquidity and determine that all SFPs are illiquid? If not, can you suggest any alternative methodology on how to define liquidity for SFPs?
<ESMA_QUESTION_CP1_14>

SFPs are highly dependent on liquidity provided by the issuer or a dedicated liquidity provider. An ongoing analysis of the depth and breadth of liquidity would be unduly burdensome. We therefore agree that – for reasons a practicability – all SFPs should be classified as illiquid.

<ESMA_QUESTION_CP1_14>

Do you agree not to introduce changes to the threshold size currently applicable to SFPs as provided in RTS 2?
<ESMA_QUESTION_CP1_15>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP1_15>

Do you agree with the maximum duration proposed?
<ESMA_QUESTION_CP1_16>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP1_16>

Do you agree with a static determination of liquidity and determine that all EUA are liquid? If not, can you suggest any alternative methodology on how to define liquidity for EUAs?
<ESMA_QUESTION_CP1_17>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP1_17>

Do you agree with the proposed framework for the deferral regime for EUAs? If not, please suggest an alternative methodology.
<ESMA_QUESTION_CP1_18>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP1_18>

Do you agree with the classification of ETCs and ETNs as types of bonds?
<ESMA_QUESTION_CP1_19>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP1_19>

Do you agree with the liquidity determination for ETCs and ETNs. If not, please suggest an alternative approach to the liquidity determination.
<ESMA_QUESTION_CP1_20>

We agree that ETCs and ETNs should be considered illiquid because the daily turnover assessment is burdensome, but more so because of the mismatch between the current (rather low) liquidity threshold of only EUR 500,000 average daily turnover and the pre- LiS threshold of EUR 1 million and the post-trade size threshold EUR 50 million. 

<ESMA_QUESTION_CP1_20>

Do you agree with the pre- and post-trade thresholds? If not, please suggest an alternative methodology.
<ESMA_QUESTION_CP1_21>

Cf. our answer to Q20: EUR 1 million pre- LiS threshold and EUR 50 million post-trade size threshold are rather small volumes for OTC commodity trades but seem relatively high for exchange-traded products. It would be desirable to have further evidence to calibrate these figures. 

<ESMA_QUESTION_CP1_21>

What is your view in relation to the implementation of the supplementary deferral regime for sovereign bonds?
<ESMA_QUESTION_CP1_22>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP1_22>

Do you agree not to make any changes to the temporary suspension of transparency obligations framework as it currently in RTS 2?
<ESMA_QUESTION_CP1_23>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP1_23>

Do you have any further comment or suggestion on the draft RTS? Please elaborate your answer.
<ESMA_QUESTION_CP1_24>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP1_24>

What level of resources (financial and other) would be required to implement and comply with the draft amended RTS and for which related cost (please distinguish between one off and ongoing costs)? When responding to this question, please provide information on the size, internal set-up and the nature, scale and complexity of the activities of your organisation, where relevant.
<ESMA_QUESTION_CP1_25>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP1_25>

CP on the RTS on reasonable commercial basis
Do you agree to the general approach used to specify the costs and margin attributable to the production and distribution of market data? Please elaborate.
<ESMA_QUESTION_CP1_26>

In the beginning, we would like to point out some basic thoughts that are essential for understanding the terms and categorisations used in the context of the discussion. 
The first question to address is what is meant by the term 'market data' or 'market prices'? In essence, market data and market prices are simply “facts” derived from a price aggregation mechanism. Based on this assumption, there are strong arguments to conclude that market data cannot be protected by copyright or ownership. Copyright requires a level of originality in the creational process, which seems to be not applicable to market data and prices. Prices are essentially "facts" and are computed by trading venues without their own ideas, skills, or independent intellectual effort (at best, it could be contemplated, which intellectual substance can be attributed to the market participants economic valuations which are reflected in the orders placed which then result in prices if buy and sell orders match). 
For a deeper legal analysis please see EDI: “Closing Prices and Other Stock Exchange Data: Copyright and Competition Law Issues” (https://www.exchange-data.com/closing-prices-and-other-stock-exchange-data-copyright-and-competition-law-issues/) 
EDI concludes the following: 
· “There is no credible basis for any stock exchange in the EU (or the US) to claim copyright in closing prices or indices. Even by the most indulgent standards, closing prices are below the standards of originality and substantiality required under copyright legislation, regardless of whether they are the product of algorithms or the actual final trading price of the day.”
· “A database of closing prices does also not meet the standards for database protection under the EU directive, because the data is acquired without significant investment in their sourcing and identification.”
· “Where exchanges cross a line is when the external pricing of the data is intended to exploit a monopoly, near-monopoly, or to limit competition with an exchange’s own licensing-business.“
· “Exchanges play a vital role in collecting and managing market data, which is intrinsic to their core functions where associated costs are paid for by market participants. Whether through legislation or regulation, most exchanges control the market data produced as a by-product. They do not own them, though, and they cannot assert copyright for the reasons discussed above. While not settled, there may be limited database rights accruing to the exchanges, and to the extent that there are costs incurred in external licensing, these and reasonable overheads can be recovered. What they cannot do is subsidize their primary operations or impose prices and restrictions on third-party users.”

While the argument that prices are not copyrightable and databases of prices rarely are protected by database rights is not new and has been discussed for a long time, this has not prevented the majority of trading venues from leveraging their (natural) monopoly status as vendors to impose restrictive contractual terms for the receipt, use, and redistribution of market data. 
In this context we would like to further elaborate another important aspect: In essence, market participants are the driving force behind market growth. They collect and analyse information, evaluate traded instruments and provide liquidity through supply and demand (and by doing so, putting their own capital at risk by taking positions, respectively by making investments). The market operator's role is to oversee this negotiation and aggregation process. The main contribution of trading venues in this process is mainly of technical nature by providing IT, infrastructure and connectivity. 
Thus, it is important to remember that price/market data does not result from the activities of the trading venue that later sells it, but from the actions and interactions of the market participants that are active on a particular trading venue. In this respect trading venues are rather “recording” than “producing” the market data they sell. Thus, market data is just a “by-product” of the trading activity. That is why in the following we put “production” of market data into quotation marks. 
While the value contribution of market participants in generating market data is more than obvious, they are - in most cases - not economically compensated for their significant contribution to the production function, but ironically may find themselves in a situation where they even "buy back" their own price data as part of the datasets they purchase from a trading venue or another data vendor.
To further illustrate this, please allow us to draw the following analogy: 
The role of a trading venue in the market data ecosystem can be compared to that of a concert hall operator in the music industry. While the concert hall is an indispensable “venue” for the performance and distribution of music, it is not the creator of the music nor does it possess the intellectual property rights to it.
· Concert hall as trading venue: A concert hall provides the physical infrastructure, technology (microphones, sound systems), and logistical support necessary for a concert to take place. Similarly, a trading venue offers the technological platform and regulatory framework for buyers and sellers to interact and trade securities.
· Musicians as market participants: The musicians, who create the music, are analogous to market participants (investors, traders, issuers) who “generate” market data through their trading activities and order flow.
Key Points:
· Infrastructure is just a facilitator: Trading venues provide the technological environment for market data to be generated and disseminated, but they do not create the data themselves.
· No intellectual property rights: Just as a concert hall does not own the copyright of the music performed, a trading venue does not own the intellectual property rights to the market data generated on its platform. (However, in contrast to market data which as demonstrated can be seen as merely “factual” in nature, it is undisputed that musical performance as a work of art constitutes intellectual property.)
· Value-added information: Even if one rejects the conclusion that market data is not copyrightable, any value-added information it carries “belongs” to the market participants resulting from their economic analysis, bids and offers posted and liquidity provided. 
In conclusion, while trading venues play a critical role in the market ecosystem, their function is primarily to facilitate the exchange of securities and the generation of market data, not to create or own the data itself. The analogy to a concert hall highlights this distinction clearly. 

Against this background, we highly appreciate that ESMA fully recognises the strong stance taken by the revised Level 1 text in clarifying (in its clarity and unambiguity of expression, it can also be described as a "paradigm shift" - or "new principle" using the Commission's wording) that pricing of market data should be solely and strictly "cost-based" (as opposed to "value-based" from a client/user perspective). In our view, the cost based-approach reflects that the “production” of market data does not constitute an intellectual achievement by trading venues which could justify a chargeable added value in itself. It is important to note again that market data is merely a “by-product” of the trading process. Consequently, the costs associated with running the trading infrastructure cannot be incorporated into the cost basis for market data. Unfortunately, the draft RTS is still somewhat vague in this respect and allows for a broad interpretation of appropriately apportioned costs. This could potentially include the cost of matching trades, which could – incorrectly – also be considered a cost of market data "production". Furthermore, it is important to understand the structural characteristics of the market for market data, where market data vendors are typically classified as born "natural monopolies". In other words, data streams from one venue cannot be substituted by streams from other venues, even if they relate to prices in the same security. Consequently, while venues compete intensely to attract liquidity, there is no efficient price competition for market data. Furthermore, the market for second-level distribution of market data by vendors and aggregators can be described as oligopolistic, as it has long been dominated globally by a very small number of large vendors/aggregators. 
On top of this, these structural imbalances with strong market power on the supply side meet an economically highly "inelastic" and therefore price-insensitive demand, a structure whichdeserves increased regulatory attention. Here it is important to understand that the lack of price sensitivity is also stemming to a significant extent from regulatory requirements. In other words, the demand for market data is highly price inelastic, not only because of the economic value that the data represents, but also because banks and investment firms need to purchase data in order to comply with regulatory requirements, in particular MiFID II / MiFIR, or trade surveillance obligations to prevent or detect market abuse under MAR.
In addition, the vast majority of today's trading venues are "for-profit" businesses, often in the form of a listed company. Like any other commercial enterprise, their shareholders – very naturally and understandable - expect management to maximise profits and shareholder value. They are constrained only by their competitors (a mechanism which has admittedly worked very effectively on the trading side). Not surprisingly, venues have sought to increase their revenues from other services, such as market data to compensate for the margin squeeze on the trading side. As ESMA itself states correctly: "competitive pressure on venues' prices is low" for market data, market data has become an important alternative source of revenue, especially for larger venues. 
Accordingly, it is completely unrealistic and 'outside the system' to expect effective self-moderation in form of a “reasonable” commercial basis. We therefore believe that ESMA contrary to its self assessment, is indeed endowed with a “price competition mandate” since the question what is “reasonable” cannot expected to be answered by the trading venues themselves, even more when taking the described inbalances between (de facto monopolistic) supply and (highly inelastic) demand into account. 
Even if ESMA does not consider itself capable or authorized to set specific margins, it cannot escape the clear responsibility to develop a workable concept which effectively allows to judge whether an observed margin is still “reasonable” or not. It is not sufficient for ESMA to approve rather abstract ex ante principles without evaluating their ex-post efficiency.
Regarding the question which costs are attributable to the “production” and distribution of market data, we are in particular concerned that an overly generous and unspecified allocation of "joint costs" could lead to a dilution or circumvention of the "cost-based" principle, which must be effectively prevented. It should be made clear in the draft RTS (Article 2) that the costs taken into account explicitly exclude any costs associated with the operation of a trading platform (matching of buy and sell orders). The attribution of costs for the "production" of market data should be limited to the aggregation and formatting of the data, but not to the costs associated with receiving and executing orders.
Furthermore, in its efforts to implement the Level 1 requirements, ESMA still seems to refer too often to "old world" concepts, originating from a “value based” perspective. In this context, we would urge ESMA to avoid any wording or categorisation that would allow the reintroduction of de facto 'value-based' pricing, and it should be made clear that transparency of pricing alone does not ensure compliance with the 'cost-based' pricing principle. 
The costs of producing and disseminating market data do not differ between customers. They are the same and reasonably expected to be comparably low. Any "user" based (as opposed to "client"/”customer” based) approach runs the risk of reintroducing a value-based approach (Article 12, which is fully welcome in its legislative intent to avoid any double pricing, should therefore ensure that each piece of data is charged only once in relation to each client (the natural or legal person signing the data use agreement) and not to the "user" who may be a person working for the client). Furthermore, under the cost-based approach it is generally irrelevant how a customer uses the data purchased. 
In particular, the distinction between "displayed" and "non-displayed" data must become irrelevant (except perhaps for the charge for a piece of software to "display" the data - and the pricing of that software as part of the distribution costs will most likely follow the same RCB principle), and the ability to display data based on customer-developed software must not be prohibited. The removal of value-based pricing should not lead to higher costs for any type of data user - on the contrary - and i.e. smaller firms should not even face relatively higher costs, as the current level of fees is already unjustified and unreasonable and bears no relation to the costs of producing and disseminating the market data. 
These user and usage-based elements are also contrary to the "obligation to provide market data on a non-discriminatory basis" as discussed in Chapter 9 of the CP (see also answer to Q31). 
Some additional elements are needed to achieve non-discriminatory and fair data provision, as 
· - Art. 13 1. refers to the publication of data policies: "The data policies of those market operators and investment firms, APAs, CTPs and systematic internalisers shall be made available to the public free of charge in an easily accessible and understandable manner". 
· Art. 13 4. Refers to the auditing via the NCA: “Market operators and investment firms operating a trading venue, APAs, CTPs and Systematic-Internalisers shall, upon request, provide their competent authority with information on the actual costs of producing and disseminating the information referred to in paragraph 1, including a reasonable margin.”
Given the intention of the Level 1 text, we conclude that the publication of data policies cannot just be a very high-level documentation, but needs to be quite granular as to what costs are included in pricing. Annex I of the RTS only mentions a "high-level summary", which is not sufficient for market participants to assess the fairness of the cost basis and therefore would contradict the “spirit” of the Level 1 text. 
Furthermore, as NCAs are typically not in a position to effectively assess whether actual costs are reasonable, we would expect the NCA to have an active dialogue with the clients/users of the data on the cost information received from trading venues. This would include publishing an aggregated version of the actual costs of these audits with reference to Art. 13 1. The information provided should be as detailed as possible. Aggregation may be acceptable where confidential business and accounting information of the data provider needs to be protected from other market participants. However, in such a case the burden of proof should be with the vendor and business confidentiality may not be used as a general excuse to avoid transparency. 

<ESMA_QUESTION_CP1_26>

Do you agree with the proposed approach to cost calculation based on the identification of different cost categories attributable to the production and dissemination of market data (i.e. (i) infrastructure costs; (ii) connectivity costs; (iii) personnel costs; (iv) financial costs; (v) administrative costs)? Please elaborate.
<ESMA_QUESTION_CP1_27>

As mentioned in Q26 before, we are in strongly concerned that the imputation of "joint costs" in an unspecified manner could lead to a dilution or circumvention of the "cost-based" principle, which needs to be effectively prevented. Therefore, “joint costs” should only be recognised to the extent that they are materially attributable and necessary for the „production“ and dissemination of market data. General administrative costs and any other costs that would be incurred even without the „production“ and dissemination of market data (e.g. a "matching engine" in a data/computer centre, which is necessary anyway to facilitate trading) are not considered to meet these requirements.
Within the narrow possibility to include “joint-costs”, the cost allocation mechanism shall be plausible, transparent and comprehensible (e.g. pro rata of individual attributable costs or pro rata of revenues from market data sales compared to total revenues from all business activities) and shall be publicly available. (See also response to Q26). 
[bookmark: _Hlk175587199]In general, the calculation of infrastructure or personal costs which are directly attributable (including amortisations) does not give raise to controversy. While we agree that amortisations clearly should be part of the allocated costs, we are very sceptical with respect whether (other) financial costs shall be included because of differences in taxes, business models, capital structures etc. 
Furthermore, in terms of connectivity costs, there must be a basic service for the non-discriminatory provision of the relevant data that is sufficiently adequate for the majority of clients. Any price-differentiation must be limited to the manner in which the data is provided. Assuming that downloadable market data with a 15-minute delay (including historical data) is "free of charge" anyway (and shall remain free of charge, once it has been published), the basis must be real-time market data with a data feed that can be used with an API connection. In addition, there may be additional charges for special requirements such as HFT with co-location or other high-performance connections, which clearly exceed the requirements of an average (professional) client. 
As an example, consider the online configuration of a car. You choose the basic model and possible extras. The final price is determined by the features you choose. However, the price remains the same no matter whether you use the car in your backyard, on a public road or motorway, or on a race track.

<ESMA_QUESTION_CP1_27>

Do you agree with the proposal of apportioning costs based on the use of resources (i.e., infrastructure, personnel, software…) for each service provided? Do you think the methodology to be used to apportion costs should be further specified? Please elaborate.
<ESMA_QUESTION_CP1_28>

We agree with ESMA's expectation that TVs will consider and appropriately allocate the costs associated with resources used to provide multiple services, whereas APAs and CTPs are likely to use all of their resources for the purpose of data dissemination. 
For TVs, it has to be established that operating the market for a TV is the main business activity. Market data is a necessary by-product of the operation of the market. From an economic point of view, it is understandable that trading venues would seek to offset the erosion of margins from trading fees due to increased competition by generating additional revenue from the sale (or 'licensing') of market data. Moreover, the provision of trading infrastructure and the supply of market data generated by trading are obviously linked products. It should also be borne in mind that the better a venue succeeds in attracting trading volume, not least by foregoing margins on the trading side, the more valuable its own market data becomes as a reference price. Therefore, the provision of trading infrastructure and the production of market data cannot be viewed in isolation, either from an economic or a regulatory perspective.
Differentiation becomes particularly important when the market speed to enable HFT and potentially other services is very high. The necessary IT costs to enable a fast market (low latency environment) cannot be seen as a cost component of the data as such. It must be ensured that special requirements are only paid for by those who demand them. Market data costs must be limited to the relevant dissemination of the data (cf. our answer to Q28).

<ESMA_QUESTION_CP1_28>

Do you agree that the net profit as defined in Article 3 of the draft RTS can be a representative proxy of the margin applicable to data fees and would you include additional principles to define when a margin can be considered reasonable? Please elaborate.
<ESMA_QUESTION_CP1_29>

In our view, the definition in Art. 3 of the RTS is not ideal as a proxy. We believe that operating profit, defined as gross profit minus operating expenses, is a better measure than net profit. Therefore, the adoption of net profit and related net profit margins could lead to complications, including comparability problems. We suggest changing Article 3 from net profit to operating profit. 
If the definition of "net profit" in Art. 3 of the RTS as a proxy would be implemented, several conditions would have to be met: In particular, it should be insured that one-off start-up costs are excluded from the cost base for calculating profits. Start-up costs would significantly distort this assessment and open up an opaque discretionary scope for data providers. (However, the problem would be eased, if start-up costs would be amortized over time according to generally agreed accounting principles.)
When considering if a margin can be considered reasonable, it should be borne in mind that ensuring broad access to market data for market participants is key to promoting competition in financial markets and enhancing the price-formation process. Margins should be set in a way that promotes market data fees that allow data access to the maximum number of customers. 
[bookmark: _Hlk175311994]We agree that it would be a complex exercise to set a single margin applicable to all market data vendors. Therefore, a principle-based approach may be acceptable. However, we believe that ESMA contrary to its self-assessment, is indeed endowed with a “price competition mandate”. Even if ESMA does not consider itself capable or authorized to set specific margins, it cannot escape the clear responsibility to develop a workable concept which effectively allows to judge whether an observed margin is still “reasonable” or not (cf. our answer to Q26).
Therefore, we suggest that ESMA should carefully examine the various margins and cost levels and compare them with the average in other segments of the financial industry that do not have the pricing power that trading venues as natural monopolists with respect to their market data business have.
The following analysis by OPIMAS (https://www.opimas.com/research/538/detail/) shows that trading venues generate profit margins up to three times higher than other financial sectors. 

[image: ]

Moreover, in order to enable a meaningful comparison, profits need to be calculated over different time periods. 
The question of the time or periods to be included in the calculation of costs and the calibration of fees and margins is another important issue which is not yet addressed in the CP or in the draft RTS. 
Several questions arise in this context and should be further discussed:
· Will the calibration be a one-time exercise with future price adoption, e.g. based on official inflation statistics, or
· alternatively, should cost be calibrated frequently (e.g. on annual basis) with proof of cost adjustments by data providers. In this case:
· Will data fees be calibrated against the costs of the current or a previous financial/accounting year?
· Will clients have to pay fees in advance or after proof of costs?
· Will clients be refunded if ex-ante fees prove to be too high ex-post?
While an annual cost assessment seems to be desirable in principle, it should also be taken into account that the costs for such an audit will be finally born by the data clients since they will be priced into the fees. We think that further evidence is needed to decide about a practical and balanced way forward.

<ESMA_QUESTION_CP1_29>

Do you agree with the proposed template for the purpose of information reporting to NCAs on the cost of producing and disseminating data and on the margin applied to data? Please elaborate, including if further information should in your view be added to the template.
<ESMA_QUESTION_CP1_30>

The template contains most of the elements that we would expect to be included in the data policy template (Annex I). This might only exclude actual accounting data that would reveal sensitive information about the actual business of the data provider. At a minimum, the information in Annex II must be provided to data clients or made public (in a condensed or aggregated form) to allow for a qualified assessment. Potential audits must be able to be triggered by the clients if concerns regarding the reliability and comprehensiveness of the cost data provided arise. Furthermore, the template does not contain any reference to the relevant time period from which the data should be derived (time period, cf. also our answer to Q29). 
In detail:
· Section 1: It should be stated whether the trading venue is private or listed.
· Section 2: There should be a requirement to provide information broken down by asset class.
·  Section 3: 
· 3 A: ESMA requires a "brief illustration" of the infrastructure involved. We encourage ESMA to require a detailed and documented explanation of the infrastructure so that NCAs can understand the business model.
· 3B and 3C (parts: shared costs, financial costs, other) asks for the percentages of costs allocated, but does not include the other business or how the remaining percentage is allocated. This is necessary information to check the plausibility of these figures. In addition, ESMA requires an "indication" of the components taken into account to determine the cost of the data and the criteria used to identify this part. We encourage ESMA to require a detailed and reasoned explanation. As mentioned under "General Comments" and in our response to Q26, we do not support the inclusion of "shared costs". If ESMA decides to proceed with this approach, we encourage ESMA to require a detailed and documented explanation, including documentation of how the included components contribute to the „production“ and dissemination of market data. The scheme must document the 'reason for inclusion' and the rationale for the percentage allocated. However, as mentioned before, we do not consider it useful to include financial costs due to different capital structures, national tax particularities, different business models etc. This is also the reason for focusing on operating profit rather than net profit. We suggest a much more detailed and justified requirement for the assessment.
· Section 4 asks about margin differentiation. We don't see why margin differentiation can be based on cost. Margin differentiation would imply a value-based approach to the client, which would contradict the intention of Level 1 of the Regulation. Where providers are required to "state the criteria", we encourage ESMA to require a detailed explanation and documentation. As for the sake of numerical evidence, this should also be documented. As stated in our proposal, we suggest adding a column to include changes from the previous year. Increases in margin, costs and fees should not exceed official inflation records as the Consumer Price Index (CPI), unless clearly documented and substantiated.
· Section 5 leaves it completely open which year can be filled in this form. What matters is the chronological order of cost calculation, invoicing of the relevant fees and payment obligations (including possible refunds). At the very least, there needs to be some principle-based rules that cannot be applied purely on a discretionary basis. It must be clear which calculation period (or which year) is relevant for which year's fee calculation. If it is the current year, what is the order of invoicing and reimbursement. In addition, "changes from the previous calculation period" are needed for further explanation.
· Section 6 only asks for differentiation of fees as a general comment. This is not sufficient, transparent or comprehensible information. The relevant calculations need to be complete and granular for each fee calculation, including all allocated costs that allow where and why the fees are differentiated. This means that the additional costs must be explicitly identified. We would like to remind that the allocation of "joint costs" would typically not justify differentiations. As mentioned before, the only correct approach which is in line with the “cost based” pricing-principle would be to allow data clients to purchase the data from the trading venues and to use such data for whichever purposes they like afterwards. Under no circumstances should price differentiations be allowed without a clear nexus to cost-components which are clearly attributable to the “production” and dissemination of the market data.

<ESMA_QUESTION_CP1_30>

What are in your view the obstacles to non-discriminatory access to data taking into consideration the current data market data policies and agreements?
<ESMA_QUESTION_CP1_31>

Here, we think that an editorial error might have occurred in Q31. We assume that the question should read “What are in your view the obstacles to non-discriminatory access to data taking into consideration the current market data policies and agreements?”
For a general discussion including the monopolistic market structure, please see also our answer to Q26. Regarding particular obstacles and unfair market practices as they can be frequently observed today, we would like to emphasise the following aspects:
· Market power: The cost burden of buying data from large and dominant venues is much higher than buying data from smaller or regional venues. While small venues are also "natural monopolists" for their data, the overall demand for such data may be too low to effectively exercise monopolistic power. Trading venues have imposed abusive conditions in licence agreements. The terms and conditions in the market data licence agreements are highly biased in favour of the trading venues, while their clients (investment firms, banks, portfolio- and asset managers to name only the most relevant groups) have basically no bargaining power in the agreement negotiations. Furthermore, clients are forced to sign non-disclosure agreements (NDAs) which effectively prohibit market transparency. Trading venues are able to impose such conditions because of their position as unavoidable trading partners who hold the key to the market through an essential facility. In essence, these are contractual terms that would never be accepted in a market with effective competition. The behaviour of the trading venues leads to discrimination, as dissimilar conditions are applied to similar contracts.
· Degression of fixed costs: The implementation of any price regulation mechanism (including the comparably very “light-touch” RCB-approach) in itself involves both one-off and ongoing costs that do not grow linearly with the amount of data sold. In other words, like most forms of regulation, this poses a certain problem of fixed cost degression - costs that can obviously be more easily absorbed (and priced in) by larger trading venues. 
· Complexity of licence agreements/fragmentation of licensing: Feedback from member companies indicates that there are multiple and overlapping types of fees, varying and unclear definitions, and restrictive and opaque market data policies. Abusive contractual terms, including lack of transparency and requirements to sign far reaching NDAs. In addition, the increasing complexity of market data licensing agreements themselves has become a serious problem due to the resulting legal uncertainty regarding different uses of data. Changing licensing models and the tendency to charge different fees for different uses of sometimes the same data (e.g. pricing of display vs. non-display data). Members report that data licensing agreements, especially with second level vendors and aggregators, are becoming more and more detailed and complicated. One effect may be that the more complex an agreement becomes, the more difficult it is to replace it with an offer from another supplier. As the administrative costs of managing a contract increase with its complexity, there is also a tendency, particularly for smaller market-data-clients, to minimise the number of suppliers. However, even for larger firms, 'switching costs' may increase with the complexity of data licensing agreements. Therefore, our impression is that the increasing complexity of data licensing agreements, driven by suppliers, may further inhibit competition between suppliers and aggregators. These complex, overly detailed and opaque market data policies and price lists with unreasonable terms and conditions that discriminate between user categories are onerous in every respect.
For example, fragmentation of market data licences occurs when a market data usage area covered by one licence in one year requires two or more licences in the following year. Licence overlap also occurs where users pay for the same data more than once. I.e. a non-display data licence used for trading and a non-display data licence used for risk management purposes. In addition, when a new licence is introduced for a market data use that previously did not require a licence at all. In both cases, licence fragmentation allows data vendors to increase the total cost of market data usage for investment firms without necessarily increasing an existing licence fee, either by splitting an existing licence fee into two or more licence fees, or by introducing new licence fees altogether. In effect, data vendors are fragmenting licences by ensuring that each use case requires multiple new licences. Fragmentation becomes undeniable when looking at the evolution of data providers' licensing regimes over time. It can be seen that over time the same “use case” requires many additional licences at significantly increased cost. Furthermore, the restrictions on the use of different types of licences are designed to make it impossible for data users to do without overlapping data licences offered by data providers.
In the past, the differentiation of licences for the use of market data was articulated around display and redistribution licences. A few years ago, non-display licences were added. The various licences are defined in different ways at different venues, highlighting the lack of standardisation in the industry. However, display data can generally be described as data that is consumed on a screen by a human user, whereas non-display data is fed directly into applications, i.e. is not displayed. However, the number of licences in each of these two categories has now increased significantly as a result of new fees introduced by trading venues.
· Usage-based pricing: The underlying product sold by trading venues, i.e. access to the use of market data, is practically similar regardless of who buys access to the product and what the product is used for. This means that transactions with different investment firms or other buyers of market data, but involving the same packages of market data, are indeed similar from the perspective of the trading venues. However, the trading venues apply different and often arbitrary conditions to such similar contracts. The different conditions arise from special licences for different usage of the market data. Overall, the different and often arbitrary treatment of similar contracts leads to discrimination between market-data clients who need the market data for different purposes. In other words, this would be akin to charge different prices for eggs depending on whether the customer wanted scrambled or boiled eggs for breakfast. 
· (Second level) Vendors and dual licensing/agreements: Dual agreements are common for data users receiving data from data vendors. Typically, data users still have to enter into the standard agreements with the trading venue, e.g. a data distribution agreement and perhaps specific agreements for particular types of data, and an agreement with the data vendor, e.g. a master agreement with schedules. This results in a situation where all the terms and conditions set by the trading venues that would apply if the market-data-client obtained data directly from the trading venue still apply and remain enforceable, for example through audits, even though the data is obtained through a (second level) data vendor. In addition, the market-data-client must comply with any additional terms and conditions imposed by the data vendor. In summary, obtaining data via a data vendor does not result in more flexible terms and conditions for the use of market data.
We strongly encourage ESMA to ensure that the new regulatory framework stops such behaviour. However, we are concerned that (second level) vendors, benchmark providers, CRAs and ESG providers are not in the scope of the regulation because 1st we see that these data providers are exploiting the fact that they are not in the scope and 2nd if they are not in the scope, it would create an incentive for data providers within the scope of the regulation to direct their data business to data providers within their group that are not in the scope of the regulation. This is already happening at an accelerating pace due to vertical and horizontal consolidation in the capital markets infrastructure.
Market data vendors (including CRAs and ESG providers) play a key role in the distribution of trade data and other sources of market data. Data vendors typically provide desktop or web-based products with content sets such as order, trade and reference data from multiple trading venues, research, analysis, GDP, CRA, benchmarks and statistical data, and news. Data vendors may be able to source data from third parties, while other content is developed or owned by the data vendor. There are only a few vendors and the continued and significant market share is concentrated around companies like Bloomberg and Refinitiv (now LSEG), limiting effective competition. Vertical integration also reinforces this effect, limiting competition and choice.
· Bundling of services: Challenges include providers bundling market data services with additional services, which makes it difficult for users to switch to alternative data products/services, and potentially maintain higher levels of market power for data providers. Vendors impose complex and restrictive terms and conditions on the use of data, such as higher costs for users for minor changes in terms of use, and do not publish price lists or methodologies. There are high barriers to entry, making it difficult to enter the data vendor market, and there are high fees for renewing contracts. In addition, where trading venue offers include both aggregated and non-aggregated data due to MiFIR requirements, other data vendors only offer aggregated data as they are not obliged to disaggregate. Furthermore, in order to access trading venue market data through a vendor, users need to contract directly with both the market data producer (the trading venue) and the vendor. As mentioned above, there is very limited switching between vendors. This is at least partly due to the switching costs, the requirement of clients to use certain vendors (network effect), the limited number of "relevant" vendors, etc. On the supply side, smaller players face a “sticky” customer base, which prevents them from expanding their activities and gaining significant market share.
· Dependence on other proprietary products: Indices and benchmarks are provided by index providers or benchmark administrators. These benchmark and index providers develop, calculate and maintain a range of indices and generate revenue by licensing the use of the benchmark/index to clients. A benchmark provider that holds trading data has an incentive to raise prices or restrict access to the data for firms that could use it to construct alternative benchmarks. This could create barriers to entry or expansion and reduce overall market choice. This market power to "nudge" development is not the only market power that benchmark providers have: On the demand side, there is a significant preference for established benchmarks and indices ("must-haves"): If end-clients tend to prefer products linked to established benchmarks and indices, and brand recognition is key to success, strong market positions may tend to be reinforced. These preferences may also limit new entrants. 
· Issues relating to access to the fastest data via proximity hosting, as "the nearest co-location" cannot be offered to all. Consideration could be given to defining what the fastest available access is and then making it available to all customers who wish to purchase it.
With this in mind, we welcome ESMA's proposal to recommend the European Commission to use its legislative powers to create a level playing field between market data providers that are subject to MiFIR2 and those that are not in scope of MiFIR2, as suggested in paragraph 235. However, we strongly recommend that the scope should cover all data providers and not just vendors, but also benchmark providers, CRAs, ESG providers, as all these data providers exploit the fact that they are currently not in scope. We suggest that the regulatory framework should be future-proofed so that the description of data providers is sufficiently flexible to include new types of data providers - a recent example of a "newcomer" are ESG data providers. 

<ESMA_QUESTION_CP1_31>

What are the elements which could affect prices in data provision (e.g. connectivity, volume)? Do they vary according to the use of data made by the user or the type of user? Please elaborate.
<ESMA_QUESTION_CP1_32>

Cf. also our answer to Q26. 
The costs of “producing” and distributing market data do not significantly differ between clients. They are the same and can reasonably assumed to be comparably low, unless very low-latency and/or high-volume data is required, in which case distribution costs increase. Unless very high technical performance requirements are to be taken into account,any differentiation in margins between categories of clients - would necessarily be related to “use cases” and therefore, by definition, “value-based”. 
As already mentioned, a cost-based approach cannot and must not be based on any type of usage or value for the client/user. Purely incremental costs, such as special requirements that exceed the majority of customers' data delivery needs, such as connectivity/speed, may allow differentiation and allocation of incremental costs. Delayed data is “free of charge”, so the baseline is the “real-time” (based on the current state of technological devlopement) feed, which is how the majority of customers will need the data. Only very specific needs such as HFT and co-location could then justify additional dissemination costs.
There may also be a link to the amount of data that clients purchase access to, but not to the value of the data to the client. If ESMA decides to go ahead with the differentiation, we strongly encourage ESMA to differentiate only on the basis of the amount of data that the data user receives. 
Whether or not there is a need for access to low latency data, access to low latency data should be charged separately to the data user requesting such access, as this may involve additional costs due to co-location and special connectivity. However, collocation in itself  may raise concerns from a “non-discriminatory” perspective.

<ESMA_QUESTION_CP1_32>

Do you agree with ESMA’s proposal on how to set up fee categories. Please justify your answer.
<ESMA_QUESTION_CP1_33>

Cf. also answer to Q32.
Here, we expressly welcome that ESMA clarifies in an unambiguous way that it will “not be possible for trading venues, APAs, CTPs and SIs to charge for market data in line with the value that the market data represents to individual users” (CP paragraph 224). We also acknowledge – as we already did in our answer to previous questions – that “different arrangements in terms of data provision in terms of connectivity, transmission channels, volume of data” (CP paragraph 229) and similar factors which lead to verifiably higher distribution costs may justify a price differentiation. However, we find it at least misleading to attribute such differentiation to different “users”. To get back to the analogy of buying a car: if you want to buy a race car, it is the car which determines the prices, not who buys it and what he or she wants to do with it. Therefore, we would like to encourage ESMA to give up the “user” perspective completely, since it should be the product itself (in terms of “type or format of data delivered, data volume, the latency, distribution channels – cf. CP paragraph 230/Recital 10 draft RTS) the latency which determines the price).

We therefore clearly object that market data providers should be allowed to set “separate reasonable margins” for the same products, depending on the category of users (cf. CP paragraph 232). In a fully cost based approach it would be simply inconsistent to define “a reasonable margin, expressed as a percentage of costs” only within a “homogenous” group of users (cf. CP paragraph 233). To make it clear, if the costs are the same, the “reasonable margin” must be the same for everyone, otherwise we are inevitably back in the world of “value based” pricing, which ESMA rightly states will be prohibited in the future.

Therefore, we suggest to delete the following articles from the draft RTS:
· Art. 5 (2) - because it provides a loophole to include additional costs. As demonstrated above, there are no additional costs unless there is a need for very low latency data, cf. our responses to Q26, which should then be charged separately.
· Art. 5 (3) - discounts shall not be applicable. Discounts contradict the non-discriminatory access to market data in one way or the other. 

This said, we fully share ESMA’s concerns resulting from the fact that redistributors of market data are not covered by the revised regime and that “the unregulated practice of redistribution may distort the fair distribution of market data costs over the market data clients” (cf. CP paragraphs 235 & 236). We therefore strongly support ESMA’s endeavours to encourage the “European Commission (…) (to) use its legislative power to create a level field between the market data providers subject to MiFIR and those entities that redistribute Market data but are currently not subject to MiFIR” (ibit).

<ESMA_QUESTION_CP1_33>

Regarding redistribution of market data, do you agree with the analysis of ESMA? If not, please elaborate on the possible risks you identify and possible venues to mitigate these. In your response please elaborate on actual redistribution models.
<ESMA_QUESTION_CP1_34>

Here we do not agree with ESMA’s conclusion that clients of redistributors (end-users) do not contribute to the cost recovery of the trading venues (data providers) at the same level as direct market data clients since redistributors will always pass through all costs charged by the original vendor on a client-by-client basis. 
As mentioned already, we strongly agree with ESMA’s analysis that the circumstance that such second level vendors (redistributors) are not yet clearly within the scope of MiFIR2 remains one of the main structural problems of the revised regulatory approach for market data pricing. 
In our opinion this results in an undue competitive advantage of redistributors. However, similar concerns apply to benchmark providers, CRAs and ESG providers. Therefore, we emphatically welcome ESMA's proposal to recommend the European Commission to use its legislative powers to create a level playing field between market data vendors that are subject to MiFIR2 and those that are not in scope of MiFIR2, as suggested in paragraph 235.
The behaviour of (second level) vendors, benchmark providers and CRAs is also described in the UK FCA's reports, where some of the key findings in relation to the business cases of these providers reaffirm such issues related to market data. All these providers are endowed with similar asymmetric market power. 
Market data vendors (including credit rating agencies and ESG providers) play a key role in the distribution of trading data and other sources of market data. Data vendors typically provide desktop or web-based products with content sets such as order, trade and reference data from multiple trading venues, research, analysis, GDP, CRA, benchmark and statistical data and news. Data vendors may be able to source data from third parties, while other content is developed or owned by the data vendor. There are only a few vendors with significant market share concentrated like Bloomberg and LSEG, limiting effective competition within an oligopolistic environment.
The challenges are that providers bundle additional services with data services, which can make it difficult for users to switch to alternative data products/services, and potentially maintain higher levels of market power for data providers. Vendors impose complex and restrictive terms and conditions on the use of data, such as higher costs for users for minor changes in terms of use, and do not publish price lists or methodologies. There are high barriers to entry, making it difficult to enter the data vendor market, and there are high fees for renewing contracts. In addition, where trading venue offers include both aggregated and non-aggregated data due to MiFIR requirements, other data vendors only offer aggregated data as they are not obliged to disaggregate.
Furthermore, in order to access trading venue market data through a vendor, users need to contract directly with both the market data “producer” (the trading venue) and the vendor (redistributor). 
As mentioned above, there is very limited switching between vendors. This is at least partly due to the switching costs, the desire of clients to use certain vendors (network effect), the limited number of "relevant" vendors, etc. On the supply side, smaller suppliers are faced with a "sticky" customer base, which prevents them from expanding their activities and gaining significant market share.
Benchmarks are used by a wide range of market participants, typically as a reference for index-tracking funds, to evaluate the performance of an active manager (where the performance of the fund is measured against a selected index), or in structured products where the payout of the product is directly linked to the performance of the index. Indices are calculated using a variety of inputs and methodologies, one way of classifying an index is by the asset class of the underlying assets (such as equities, fixed income, commodities, interest rates, foreign exchange, etc.). Other approaches include geographic markets, sectors, themes such as ESG. Users mainly access benchmarks and indices either directly from providers or indirectly through vendors. 
Indices and benchmarks are provided by index providers or benchmark administrators. These benchmark and index providers develop, calculate and maintain a range of indices and generate revenue by licensing the use of the benchmark/index to clients.
A benchmark provider that holds trading data has an incentive to raise prices or restrict access to the data for firms that could use it to construct alternative benchmarks. This could create barriers to entry or expansion and reduce overall market choice. This market power to "nudge" development is not the only market power that benchmark providers have: 
On the demand side, there is a strong preference for established benchmarks and indices ("must-have"): If end-clients tend to prefer products that track established benchmarks and indices, and brand recognition is key to success, strong market positions may tend to be reinforced. These preferences may also limit new entrants. 
With this in mind, we once again welcome ESMA's proposal to recommend that the European Commission use its legislative powers to create a level playing field between market data vendors subject to MiFIR2 and those vendors not in scope of MiFIR2, as suggested in paragraph 235. However, we strongly recommend that the scope should cover all data providers and not just vendors, but also benchmark providers, CRAs, ESG providers, as all these data providers exploit the fact that they are not in scope. We suggest that the regulatory framework should be designed in a future-proof way so that the description of data providers is generic and can include new types of data providers - a recent example of a "newcomer" is ESG data providers.

<ESMA_QUESTION_CP1_34>

Are there any other terms and conditions in market data agreements beyond the ones listed in this section which you perceive to be biased and/or unfair? If yes, please list them and elaborate your answer.
<ESMA_QUESTION_CP1_35>

Cf. also our answer to Q31. 

The complex, comprehensive, vague market data policies, agreements and price lists with unreasonable terms and conditions that differentiate between user categories and are burdensome in every respect. The documents and contracts are one-sided and, as access to market data is a necessity to operate for investment firms, banks and asset managers alike, there is – up to now – no choice but to accept the terms and conditions. 
For example, the ability of trading venues to change the definitions and use different definitions than those provided is one of the core issues of slicing and dicing and the reason for our proposal to use an exhaustive list of definitions that data providers must comply with. Furthermore, the ability of data providers to impose unreasonable terms and conditions for the use of market data and audits is another key issue. In the case of audits, an example not included in the consultation paper is the right of data providers to stipulate that "if you do not comply within xyz - the report will be considered final". If data users have objections, they have no recourse at the moment. It is a one-sided situation. This is one of the reasons why there is a need for a "central complaints mechanism", as suggested in our response to Q27, and a standard policy document with pre-set definitions and conditions, so that these unreasonable requirements are not included.
Please also note that the proposed notice period in Article 16 is 2 months, which is even less than today where the notice period is 3 months. We encourage ESMA to include a reasonable notice period that is longer than the already very short period of 3 months.

<ESMA_QUESTION_CP1_35>

Please provide your view on ESMA’s proposal in respect to (i) the obligation to provide pre-contractual information, (ii) general principle on fair terms, (iii) the language of the market data agreement, (iv) the market data agreement conformity with published policies and (v) the provision on fees and additional costs.
<ESMA_QUESTION_CP1_36>

Article 7 is about good faith, but pre-contractual information can also cause problems, as it replicates the so-called user declaration of some trading venues, which is used to create additional licences. It should be clear from general price lists and market data policies what the charges are for the majority of customers and also for any additional requirements. If a data user is not able to know what the price is, then the terms are probably too complicated and personalised information can provide the opportunity for differentiation and value-based pricing. Ideally, it should be possible to book a service with all the necessary options on a product website, like configuring a new car. 

Any contract will be based to a significant extent on the definitions and terms set out in this Regulation. Additional definitions or terms other than those provided add unnecessary complexity and lack standardisation.

<ESMA_QUESTION_CP1_36>

According to your experience, has the per-user model been inserted in the market data agreements as an option for billing? If yes, do you have experience in the usage of this option? Is the proposed wording of this option in the draft RTS useful?  What are in your views the obstacles to its use?
<ESMA_QUESTION_CP1_37>

In this context it is paramount to discriminate between the pricing model which clearly should be client based (the legal entity who signs the contract) and other administrative and legal considerations, e.g. data privacy and technical access of individual (physical) users. 
As of today, most trading venues offer the "per natural user" (per physical user) option - however, each user has to go through a very cumbersome process to be approved to get access. 
In future, the 'per user' model shall not be relevant anymore as it should be a 'per client' model. The data would be purchased as raw data from the venues. Once the data is delivered, the client could use the data as and for whatever purpose. This means that the contract needs to define a handover point, which defines that the client now has full (use/ownership) rights to the data. 
At the moment, it is a non-transparent process of mutual reporting of user access between data (second level) vendors and trading venues, which results in similar opaque pricing and billing process. This will be greatly simplified – as stipulated by the legislative intent of the revised Level 1 text – by applying a one price per client model which will also remove most of the intrusive and burdensome “client audits”. 

One possible solution is to create a centralised reporting platform to which each market data client, data provider and data vendor connects using their unique identifiers. The client identifier is shared with the data providers and data vendors. This makes the subscription to a particular market data set transparent and the client only has to pay once for that data.

The relevant market data client, data vendors and trading venues should be able to connect their internal entitlement system via an API to upload client subscription files (rather than having to manually enter users). Data clients will also need to include their 'single data client key' (in order to identify each individual/legal client with a single ID - or have the platform generate such a unique key for each physical user, to avoid GDPR breaches) in order to establish the link between the vendors' different user IDs for that single physical user). All three parties would then have access to the same information (note: data vendors should not be able to see the accesses of other data vendors). The systems should have a matching facility (netting reconciliation) and if there is a mismatch, the data user can investigate where this reconciliation has failed and ask the data provider to correct the information or amend its own reported information if it is incorrect. Netting reconciliation needs to be based on both entitlement and active usage reports. There is a need for an audit trail to prove access to data usage (usage file) and what was corrected (including an explanation). This tool should have a communication function to avoid a lot of emails back and forth between the different parties - and it could serve as an explanation as part of the audit trail. This proposal will provide the necessary transparency, a simple process compared to today and the possibility to act immediately in case of different/incorrect information provided.

<ESMA_QUESTION_CP1_37>

Do you agree with ESMA’s proposal on penalties? Please elaborate your answer.
<ESMA_QUESTION_CP1_38>

While we honour ESMA’s attempt to limit the possible “penalty” charges in a factual and time-related manner, we think that this still gives too much unjustified power to data vendors. – Once again, the way a market data client uses the purchased data will not be relevant in terms of initial pricing anymore and consequently, it could not give reason for any “penalties” (even if the data is provided to clients of the client or to whom ever since the data vendor has no copyright and cannot claim “ownership” for the data (cf. our answer to Q26). The other way round, the data vendor always knows (or at least he should know and it is not the client’s fault, if he does not), which data he has distributed via which channels. This simple insight should render the whole practice of “penalties” obsolete, which is one of the major structural problems of the current practice and which is generally based on claiming that the client has supposedly breached any “use case” aka “value based” rules. 

In reverse, if Level 1 would not be clear on the “cost based only” principle – as it actually is – we would of course support ESMA’s proposals of a limitation of review periods to three years (cf. CP paragraph 268), to the “reverse burden of proof” on the side of the vendor (cf. CP paragraph 269) as well as to the avoidance of overly onerous audit practices (cf. CP paragraph 270). However, at the risk of appearing amusing through repetition, just as it is not the car dealer’s business to “audit” what you are doing with the car purchased, there will be no legal basis for the data vendor anymore (whether a legal basis currently exists or whether the current practice is already in breach of fundamental rights is another question) to “audit” what you ar doing with the data you have purchased on a cost plus reasonable commercial basis marging principle.

Actually, with all good intent to strengthen the clients’ position with respect to the current situation, we are concerned that EFSA in the end – unintentionally – may help to preserve data vendors to continue their unjustified claims in the future. The European legislator – by introducing a strict “cost based” pricing and prohibiting “value based” pricing has also set a clear signal that such onerous practices like non-transparent audits and curious “penalties” for selling a “product” for which the vendor does not even can claim any copyright, has to end.

<ESMA_QUESTION_CP1_38>

Do you agree with ESMA’s proposal on audits? Please elaborate your answer.
<ESMA_QUESTION_CP1_39>

Cf. our answer to Q38.

In an environment which prohibits value-based pricing and where market data clients are basically free to decide how to use the data purchased, we see no legitimate ground to continue a practice where data vendors can have such far-reaching authorisations as audits contractually guaranteed. In the contrary, we are of the opinion that on-site audits are a disproportionate instrument which illustrates the existing market imbalance in favour of the data vendors. Accordingly, audits conducted by data vendors should be prohibited.

However, if the proposed prohibition cannot be implemented, we are generally supportive of the wording of draft article 15 which would strengthen the position of market data clients in various key aspects. However, while it is to be welcomed that any audit can only be justified based on “serious indications” and “on the basis of clear evidence (no reverse burden of proof)” a materiality threshold is still missing and urgently needed. We suggest that only “severe and extensive” infringements could justify an audit.

Furthermore, not only should an audit be restricted to cover a “reasonable period of time” (which we think should be no longer than two years), but the effort required to conduct an audit must remain proportionate, whereby the measure for proportionality should be the potential amount of market data fees that have allegedly not been paid correctly. 

<ESMA_QUESTION_CP1_39>

Would you adopt any additional safeguards to ensure market data agreements terms and conditions are fair and unbiased? Please elaborate your answer.
<ESMA_QUESTION_CP1_40>

Cf. also responses to Q26, Q35
A safeguard would be a standardised content of market data policies that already provide granular information on costs and fee calculations. 
Given the intention of the Level 1 text, we conclude that the publication of data policies cannot just be a very high-level documentation, but rather needs to be quite granular about what costs are included in pricing. Annex I of the RTS only mentions a "high-level summary", which is not sufficient for market participants to assess the fairness of the cost basis. In addition, the pricing of charges needs to be publicly clear and transparent upfront (in terms of configuring and purchasing a new car). 

In addition, we would expect the NCA to engage in an active dialogue with the customers/users of the data. This would include publishing an aggregated version of the actual costs of these audits with reference to Art. 13 1. Exceptions may only be made to protect confidential business and accounting information of data providers from other market participants.

<ESMA_QUESTION_CP1_40>

Do you agree with the standardised publication template set out in Annex I of the draft RTS? Do you have any comments and suggestions to improve the standardised publication format and the accompanying instructions? Please elaborate your answer.
<ESMA_QUESTION_CP1_41>

The template needs to be much more granular to make allocated costs transparent and traceable. The current draft is not sufficient to provide the necessary transparency. Several parts of Annex II to are necessary in the content of Annex I. Cf. also responses to Q26, Q40.
Furthermore, the time window has not yet been sufficiently addressed. It is crucial to establish the chronological sequence of cost calculation, invoicing of the relevant fees and payment obligations (including possible refunds). The template should be expanded to include a requirement to publish at least 5 years of fee schedules with a multi-year, detailed and explained comparison of all fee and product changes. This will enable data users to identify price increases and new fees. The data format for the publication template should be a non-proprietary, easily assessable and processable data format, such as csv.
Policies must also respect the following fairness conditions:
· Price increases must be justified and linked to the CPI.
· Prices should be based on the universe of data purchased, i.e. Level 1, Level 2, total view, 
· “Other contractual terms and conditions” should not include restrictions on use. 

Data providers must publish market data revenues on a regular basis (at least annually and if this is the adoption period) and the proportion of total revenues that these revenues represent. Revenues from market data should be broken down by type of fee, including pure cost-based add-ons such as connectivity fees, and should be published separately.
To reiterate, we do not support the proposed definitions of the fee structure for display data and non-display data. 

<ESMA_QUESTION_CP1_41>

Do you agree with the proposed list of standard terminology and definitions? Is there any other terminology used in market data policies that would need to be standardised? If yes, please give examples and suggestions of definitions.
<ESMA_QUESTION_CP1_42>

Editorial note: We would like to suggest that all standard terminology and definitions from Article 18 could be transferred to Article 1, with a view to merging them into one article.

In general, the list of definitions should be as detailed as possible, comprehensive and binding. There should be no possibility to add additional definitions as suggested in Art. 18 (2), as this would lead to a continued lack of standardisation and harmonisation, which is one of the core issues for the problems with market data costs mentioned above, and would be to the severe detriment of users.
Nevertheless, all references to the differentiation of clients or the use of data not related to the dissemination of the provision of data must be removed, such references being "professional client", "non-professional client", "display data", "non-display data", “audit” and “audit period”. These need to be removed as they are not cost based but value based. 
Furthermore, we are concerned about the spirit of certain elements in Art. 18. Such as the introduction of an access fee. This is a US style direct and indirect fee where members pay at least twice for access to market data (if they pay the access fee directly from a trading venue and via a vendor). We strongly encourage ESMA to avoid the introduction of such a fee. Furthermore, we do not support the ability of trading venues or other data providers to restrict the ability of the data client to use the data for new products, as they do today by restricting the use of derived data and new original/creative work as defined below. Once the customer has paid for a set of market data, they can use the data as and for whatever purpose. As mentioned in Q26 market data are given facts. Charging for new products would be a value-based rather than a cost-based approach as intended by the Level 1 Regulation.
We propose the following definitions for inclusion in the RTS. Some of these replace proposed definitions in the draft RTS and others are new]:
· “Customer” or “Client" means the natural person and/or legal entity that signs the Market Data Licence Agreement with the Market Data Provider and to whom the Market Data fees are charged.
· “Real-time data" means market data made available in real time or with a delay of less than 15 minutes after publication. 
· “Delayed data” (free of charge data) means market data made available 15 minutes after publication free of charge.
· “Historical data” means all market data generated prior to the Close (End of Day) of the previous trading day and should be considered delayed data and be thereof free of charge too.
· “Total costs" means all costs incurred by the market data provider for the production and distribution of market data, excluding taxes and cost of capital.
· “Operating profit" means gross profit less operating expenses, also calculated as the income generated (by the market data provider) by deducting from the income (generated by the „production“ and dissemination of market data) the total costs (incurred in the „production“ and dissemination of market data, excluding taxes and cost of capital.)
· “Data unbundling" should be understood as the obligation of market data providers to offer market data separately from additional services such as ESG data or data analytics.

<ESMA_QUESTION_CP1_42>

Do you consider that the “user-id” and the “device” should still be considered as “unit of count” for the display and non-display data respectively?  Do you think (an)other unit(s) of count can better identify the occurrence of costs in data provision and dissemination and if yes, which?
<ESMA_QUESTION_CP1_43>

In a cost-based world, there are no such units within a client. We also do not support an "access fee". This is taken from the US and covers a direct and an indirect fee; whereby data users pay at least twice for access to market data (if the access fee is paid directly by the venue and via the vendor). 

<ESMA_QUESTION_CP1_43>

Do you foresee other types of connectivity that should be defined beside “physical connection” to quantify the level of data consumption? Please elaborate your answer.
<ESMA_QUESTION_CP1_44>

No. The market data fee for data users should only include the fee for the basic connection, see our cost overview. More sophisticated access should be charged separately (co-location, etc.).

<ESMA_QUESTION_CP1_44>

Do you think there is any other information that market data providers should disclose to improve the transparency on market data costs and how prices for market data are set? If yes, please provide suggestions.
<ESMA_QUESTION_CP1_45>

Yes, as mentioned above, the data and cost basis must already be detailed in the Directive. 
With reference to the current rules, where data providers are only required to publish explanations, this leaves no room for real understanding or comparison between data providers.
In order to ensure comparability, we strongly advocate a fixed list of costs that can be included in the cost-based approach, rather than examples, as trading venues will use different terminology, making comparison impossible. Preferably, ESMA should develop a cost benchmark with a fixed list of costs to be used as a basis. As there may be different business models among data providers, data providers should clearly describe if and where they differ, how and why (and of course only with costs within the allowed cost inclusions). This will facilitate better understanding.

In addition, the NCA's audit needs to be communicated intensively to clients.

<ESMA_QUESTION_CP1_45>

Do you agree with the approach on delayed data proposed by ESMA? Please elaborate your answer.
<ESMA_QUESTION_CP1_46>

This is a good step forward and the removal of the registration process is good. However, access to and use of delayed data must be free of charge, regardless of the type of client/user and on a permanent basis (we see no legal ground to charge for “historic data” as it is common practice. We understand that this is the case with the wording in Art. 23 and we suggest that this wording be clarified together with a specification that delayed data shall be free of charge for access, administration, distribution, display, non-display data.

<ESMA_QUESTION_CP1_46>

Do you agree with the proposal not to require any type of registration to access delayed data? Please elaborate your answer.
<ESMA_QUESTION_CP1_47>

Yes - this ensures easy access for users and therefore no cost for using delayed data.

<ESMA_QUESTION_CP1_47>

ESMA proposes the RTS to enter into force 3 months after publication in the OJ to allow for sufficient time for preparation and amendments to be made by the industry. Would you agree? Would you suggest a different or no preparation time? Please elaborate your answer.
<ESMA_QUESTION_CP1_48>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP1_48>

Do you have any further comment or suggestion on the draft RTS? Please elaborate your answer.
<ESMA_QUESTION_CP1_49>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP1_49>

What level of resources (financial and other) would be required to implement and comply with the RTS and for which related cost (please distinguish between one off and ongoing costs)? When responding to this question, please provide information on the size, internal set-up and the nature, scale and complexity of the activities of your organisation, where relevant.
<ESMA_QUESTION_CP1_50>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP1_50>

CP on the amendment of RTS 23
Do you agree with the proposal for a daily reporting of reference data for both transaction reporting and transparency purposes?
<ESMA_QUESTION_CP1_51>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP1_51>

For the purposes of both equity and non-equity transparency, do you prefer to retain the MiFIR identifier as currently defined or to rely on other fields for classification purposes? If latter, please outline the proposed solution.
<ESMA_QUESTION_CP1_52>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP1_52>

Is in your view, the granularity level of the MiFIR identifier adequate for the purposes of MiFIR transparency in the equity and non-equity space? If not, how should it be adjusted?
<ESMA_QUESTION_CP1_53>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP1_53>

How do you expect the change in scope of instruments subject to transparency to impact transparency reference data? Would you agree to maintain the current whole set of reference data for non-equity instruments, currently in RTS 2, in RTS 23? If not, please specify which reference data should not be retained in the view of the revised scope.
<ESMA_QUESTION_CP1_54>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP1_54>

Do you agree with deleting Field 5 of RTS 2, Annex IV, and use the CFI code for the purposes of derivatives’ contract type classification?
<ESMA_QUESTION_CP1_55>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP1_55>

Do you agree with the proposed alignment between RTS 23 and RTS 2 as set out in this section? Please provide details on which alignment is (not) feasible and why, considering the impact in terms of comprehensiveness and consistency of the reported information.
<ESMA_QUESTION_CP1_56>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP1_56>

As it concerns “underlying type” classification, do you agree with the proposed reliance on CFI and other reporting fields? With specific regards to Field 27, do you have proposals on how that field may be streamlined?
<ESMA_QUESTION_CP1_57>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP1_57>

Do you see additional room for simplification and/or alignment of reference data for transaction reporting and transparency purposes? What would be the impact in terms of one-off and ongoing costs, benefits and change management of such simplifications, in particular with respect to reducing and consolidating data flows to ESMA that exist currently?
<ESMA_QUESTION_CP1_58>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP1_58>

Do you have suggestions on how the fields mentioned above may be improved and streamlined?
<ESMA_QUESTION_CP1_59>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP1_59>

Do you agree with the above assessment of the necessary adjustments to be made in the RTS 23 to accommodate for the identifying reference data?
<ESMA_QUESTION_CP1_60>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP1_60>

Do you see a need to specify the ‘date by which the reference data are to be reported’ different from the date of application or have other comments with regards to the proposed timeline? If so, please specify.
<ESMA_QUESTION_CP1_61>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP1_61>

Are there any other international developments or standards agreed at Union or international level that should be considered for the purpose of the development of the RTS on reference data?
<ESMA_QUESTION_CP1_62>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP1_62>

Do you agree with the changes proposed in the tables above? Should any other changes be considered to align the MiFIR reporting specifications with the international standards, EMIR and / or SFTR?
<ESMA_QUESTION_CP1_63>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP1_63>

Do you foresee any challenges with the proposed approach under which the CSDR publications would be integrated in FIRDS?
<ESMA_QUESTION_CP1_64>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP1_64>

Do you have any comments with regards to the inclusion of additional fields in the instrument reference data published by ESMA to indicate whether the instrument is in the scope of CSDR and to specify which MIC corresponds to a venue with the highest turnover or the most relevant market in terms of liquidity?
<ESMA_QUESTION_CP1_65>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP1_65>

Do you support inclusion of the new fields listed above?
<ESMA_QUESTION_CP1_66>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP1_66>

Do you agree with the amendment listed above for the existing fields?
<ESMA_QUESTION_CP1_67>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP1_67>

With regards to monitoring of de-listing and re-admission, which option is preferable in your view: (i) reporting by the trading venue of all previous trading periods in the repeatable fields 10, 11 and 12 or (ii) implementing adequate reporting logic of events impacting the instrument (new, modification, termination etc) in order to enable ESMA to reconstruct all trading periods?
<ESMA_QUESTION_CP1_68>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP1_68>

Do you support suppressing the reporting of the fields listed above?
<ESMA_QUESTION_CP1_69>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP1_69>

Do you foresee any challenges with the use of JSON format comparing to XML? Please provide estimates of the costs, timelines of implementation and benefits (short- and long term) related to potential transition to JSON.
<ESMA_QUESTION_CP1_70>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP1_70>

In addition to including a field to identify the DPE, are there any other adjustments needed to enable comprehensive and accurate reporting of reference data by the DPEs?
<ESMA_QUESTION_CP1_71>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP1_71>

With regards to the categorisation of classes of financial instruments for the purpose of the DPE register, how such classes should be designated in the register? Is there any further information that should be included in the register to ensure its usability and interoperability with other relevant systems? Do you foresee any practical implementation challenges, and if so, how they could be mitigated?
<ESMA_QUESTION_CP1_72>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP1_72>

Are any other adjustments needed to enable comprehensive and accurate reporting of Article 8a(2) derivatives under RTS 23?
<ESMA_QUESTION_CP1_73>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP1_73>
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