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Reply form
On the review of the UCITS Eligible Assets Directive


Responding to this paper 
ESMA invites comments on all matters in this paper and in particular on the specific questions summarised in Annex 1. Comments are most helpful if they:
respond to the question stated;
indicate the specific question to which the comment relates;
contain a clear rationale; and
describe any alternatives ESMA should consider.
ESMA will consider all comments received by Wednesday 7 August 2024. 
All contributions should be submitted online at www.esma.europa.eu under the heading ‘Your input - Consultations’. 
Instructions
In order to facilitate analysis of responses to the Call for Evidence, respondents are requested to follow the below steps when preparing and submitting their response:
•	Insert your responses to the questions in the Call for Evidence in this reply form. 
•	Please do not remove tags of the type < ESMA_QUESTION_EADC_0>. Your response 	to each question has to be framed by the two tags corresponding to the question.
•	If you do not wish to respond to a given question, please do not delete it but simply 	leave the text “TYPE YOUR TEXT HERE” between the tags.
•	When you have drafted your responses, save the reply form according to the following 	convention: ESMA_CP1_EADC_nameofrespondent. 
	For example, for a respondent named ABCD, the reply form would be saved with the 	following name: ESMA_CP1_EADC _ABCD.
•	Upload the Word reply form containing your responses to ESMA’s website (pdf 	documents will not be considered except for annexes). All contributions should be 	submitted online at https://www.esma.europa.eu/press-news/consultations/call-evidence-review-ucits-eligible-assets-directive under the heading ‘Your input - 	Consultations’.
Publication of responses
All contributions received will be published following the close of the consultation, unless you request otherwise.  Please clearly and prominently indicate in your submission any part you do not wish to be publicly disclosed. A standard confidentiality statement in an email message will not be treated as a request for non-disclosure. A confidential response may be requested from us in accordance with ESMA’s rules on access to documents. We may consult you if we receive such a request. Any decision we make not to disclose the response is reviewable by ESMA’s Board of Appeal and the European Ombudsman.
Data protection
Information on data protection can be found at www.esma.europa.eu under the heading ‘Data protection’.
Who should read this paper?
This Call for Evidence is of particular interest for investors and consumer groups interested in retail investment products, management companies of Undertakings for Collective Investment in Transferable Securities (UCITS), self-managed UCITS investment companies, depositaries of UCITS and trade associations.  
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General information about respondent
	Name of the company / organisation
	CoinShares International
	Activity
	Asset Management
	Country / Region
	Europe


Questions 
1. In your view, what is the most pressing issue to address in the UCITS EAD with a view to improving investor protection, clarity and supervisory convergence across the EU?
[bookmark: _Hlk166078273]<ESMA_QUESTION_EADC_1>
From the perspective of ETP issuers (and very likely the UCITS funds that invest in them), a review of the UCITS framework for eligible assets (and in particular, eligible assets that are accessible via transferable securities) is long overdue. We are fully aware of the differing interpretations across the Member States on the ability of UCITS Funds to invest in ETPs that reference a wide variety of assets, many of which (such as gold, single commodities and digital assets) are considered ineligible for direct UCITS investment. These differing interpretations exist despite the fact these ETPs are (i) are registered for sale under the EUPR and provide appropriate informational reporting under MIFID and the Transparency Directive, (ii) are listed and transferable on regulated national exchanges, (iii) are widely available and easily accessible to EEA retail investors, (iv) are liquid, and (v) have an accurate, reliable and independent valuation (i.e., despite the fact that these ETPs are transferable securities under the UCITS rules).
Article 2(2)(c) of Commission Directive 2007/16/EC (“EA Directive”) states that: “Transferable securities as referred to in Article 1(8) of Directive 85/611/EEC shall be taken to include the following …. (c) financial instruments which fulfil the following criteria: (i) they fulfil the criteria set out in paragraph 1; (ii) they are backed by, or linked to the performance of, other assets, which may differ from those referred to in Article 19(1) of Directive 85/611/EEC.”  Nevertheless, 17 years later, a uniform approach to transferable securities that reference technically ineligible assets (e.g., precious metals, commodities and digital assets) remains elusive. Even now, certain jurisdictions simply do not allow their UCITS funds to buy any such instruments, while others permit it but preclude asset classes such as digital assets, and others allow for a fairly unrestricted range of such investments.
We believe the revisions to the list of eligible assets (or to the rules regarding transferable securities that reference other assets) should ensure that the list is broadened to cater for financial instruments that are easily available to retail investors within the EEA under the Prospectus Regulation (“PR Registered Products”).  It doesn’t make sense to us to restrict a UCITS fund, which is managed by a professional portfolio manager and is subject to wide ranging risk and diversification requirements, from investing in products that retail investors can access directly. 
<ESMA_QUESTION_EADC_1>

1. Have you experienced any recurring or significant issues with the interpretation or consistent application of UCITS EAD rules with respect to financial indices? If so, please describe any recurring or significant issues that you have experienced and how you would propose to amend the UCITS EAD to improve investor protection, clarity and supervisory convergence. Where relevant, please specify what indices this relates to and what were the specific characteristics of those indices that raised doubts or concerns. Where possible, please provide data to substantiate the materiality of the issue. 
<ESMA_QUESTION_EADC_2>
<ESMA_QUESTION_EADC_2>

1. Have you experienced any recurring or significant issues with the interpretation or consistent application of UCITS EAD rules with respect to money market instruments? If so, please describe the issues you have experienced and how you would propose to amend the UCITS EAD to improve investor protection, clarity and supervisory convergence. Where relevant, please describe the specific characteristics of the money market instruments that raised doubts or concerns.
<ESMA_QUESTION_EADC_3>
<ESMA_QUESTION_EADC_3>

1. Have you experienced any recurring or significant issues with the interpretation or consistent application of UCITS EAD provisions using the notions of « liquidity » or « liquid financial assets »? If so, please describe the issues you have experienced and how you would propose to amend the UCITS EAD to better specify these notions with a view to improving investor protection, clarity and supervisory convergence. Where relevant, please explain any differences to be made between the liquidity of different asset.
<ESMA_QUESTION_EADC_4>
<ESMA_QUESTION_EADC_4>

1. The 2020 ESMA CSA on UCITS liquidity risk management identified issues with respect to the presumption of liquidity and negotiability set out in UCITS EAD. In light of the changed market conditions since 2007, do you consider such a presumption of liquidity and negotiability still appropriate? Where possible, please provide views, data or estimates on the possible impact of removing the presumption of liquidity and negotiability set out in the UCITS EAD.
<ESMA_QUESTION_EADC_5>
<ESMA_QUESTION_EADC_5>

1. Please explain your understanding of the notion of ancillary liquid assets and any recurring or significant issues that you might have experienced in this context. Please clarify if these are held as bank deposits at sight and what else is used as ancillary liquid assets. Where relevant, please distinguish between ancillary liquid assets denominated in (1) the base currency of the fund and (2) foreign currencies.
<ESMA_QUESTION_EADC_6>
<ESMA_QUESTION_EADC_6>

1. Beyond holding currency for liquidity purposes, do you think UCITS should be permitted to acquire or hold foreign currency also for investment purposes, taking into account the high volatility and devaluation/depreciation of some currencies? Where relevant, please distinguish between direct and indirect investments.
<ESMA_QUESTION_EADC_7>
<ESMA_QUESTION_EADC_7>

1. Have you observed any recurring or significant issues with the interpretation or consistent application of the 10% limit set out in the UCITS Directive for investments in transferable securities and money market instruments other than those referred to in Article 50(1) of the UCITS Directive? If so, please explain the issues and how you would propose to address them in the UCITS EAD with a view to improving investor protection, clarity and supervisory convergence.
<ESMA_QUESTION_EADC_8>
<ESMA_QUESTION_EADC_8>

1. Are the ‘transferable security’ criteria set out in the UCITS EAD adequate and clear enough? If not, please describe any recurring or significant issues that you have observed and how you would propose to amend the UCITS EAD to improve investor protection, clarity and supervisory convergence.
<ESMA_QUESTION_EADC_9>
<ESMA_QUESTION_EADC_9>

1. How are the valuation and risk management-related criteria set out in the UCITS EAD interpreted and applied in practice, in particular the need for (1) risks to be “adequately captured” by the risk management process and (2) having “reliable” valuation/prices. Please describe any recurring or significant issues that you have observed with the interpretation or consistent application of these criteria and how you would propose to amend the UCITS EAD to improve investor protection, clarity and supervisory convergence.
<ESMA_QUESTION_EADC_10>
<ESMA_QUESTION_EADC_10>

1. Are the UCITS EAD provisions on investments in financial instruments backed by, or linked to the performance of assets other than those listed in Article 50(1) of the UCITS Directive adequate and clear enough? Please describe any recurring or significant issues that you have observed in this respect and how you would propose to amend the UCITS EAD to improve investor protection, clarity and supervisory convergence.
<ESMA_QUESTION_EADC_11>
It is clear from the divergent views among certain member states that the rules regarding the eligibility of such financial instruments is unclear. Indeed, there is no clear ESMA guidance on or uniform UCITS interpretation of the eligibility of transferable securities that reference technically ineligible assets such as precious metals, commodities and digital assets.  The current interpretation relies on individual EEA member state practice and the willingness to accept the so-called “delta 1 exemption”: that a transferable security that references a potentially ineligible asset is “eligible” as long as it doesn’t embed a derivative - that it, it doesn’t provide leverage to the underlying.  This interpretation first developed in Germany, with particular focus on transferable securities referencing gold.  Over time it slowly expanded to other assets and to a wide range of member states.  It is almost universally accepted among EEA member states that a UCITS fund can access an unleveraged transferable security referencing gold or other commodities.  Less clear, as it stands, is the extent to which this “exemption” applies to digital assets, as certain member states allow it, while others continue to have concerns.  We believe that ESMA member states should agree a uniform position that codifies the “delta 1 exemption” to align UCITS eligible investment with retail accessible products in Europe and that the exemption should apply to digital assets as well as precious metals and commodities.  Particular focus should be placed on products such as ETPs that are (i) secured, (ii) limited recourse, 3) open ended, (4) collateralised and 5) listed on regulated EEA exchanges.
<ESMA_QUESTION_EADC_11>

1. Is the concept of « embedded » derivatives set out in the UCITS EAD adequate and clear enough? Please describe any recurring or significant issues that you have observed with the interpretation or consistent application of this concept and how you would propose to amend UCITS EAD to improve investor protection, clarity and supervisory convergence.
<ESMA_QUESTION_EADC_12>
As mentioned above, the EEA member states have developed their own definition of “embedded derivative” as it relates to transferable securities referencing other assets. That interpretation currently looks at the existence of leverage in the underlying exposure.  While we agree with that interpretation, we think ESMA should provide guidance to codify it.
<ESMA_QUESTION_EADC_12>

1. Linked to Q11 and Q12, ESMA is aware of diverging interpretations on the treatment of delta-one instruments under the EAD, taking into account that they might provide UCITS with exposures to asset classes that are not eligible for direct investment (see also Section 3.2). How would you propose to amend the UCITS EAD to improve investor protection, clarity and supervisory convergence? Please provide details on the assessment of the eligibility of different types of delta-one instruments, identify the issues per product and provide data to support the reasoning.
<ESMA_QUESTION_EADC_13>
ESMA should focus on the financial instruments with the characteristics that are required by institutional investors: 
1. Collateralised: The Issuer of delta one transferable securities that reference technically ineligible assets should hold collateral to cover the payment due under the instruments.  That collateral should, if possible, be 1:1 to the underlying exposure provided to the investor (e.g., if gold, the issuer should hold gold; if bitcoin, the issuer should hold bitcoin).  If the instrument cannot be physically backed, then it should be collateralised via a fully funded swap with a recognised financial institution, and the swap exposure should be collateralised with eligible collateral such as sovereign debt;
2. Secured and bankruptcy remote:  delta one transferable securities that reference technically ineligible assets should incorporate contractual structures that limit investor exposure to bankruptcy.  This is generally done in ETPs by use of a trustee and security assignment, whereby the issuer assigns all of its assets to a trustee, who then holds those assets “on trust” for the benefit of the investors in the ETPs;
3. Limited Recourse:  To the extent an issuer issues multiple instruments with different underlyings, the collateral pools backing those underlyings should be legally segregated, so that an investor in one class of instrument only has recourse to the collateral backing that specific instrument: (as an example, think of an Issuer issuing single instruments that reference one of gold, platinum, silver and palladium.  An investor in the gold product should only have recourse to the gold collateral).   
4. Listed:  the instrument should be listed on recognised national exchanges and an independent market maker should provide on-screen liquidity; and
5. Open ended with independent authorised participants: the instrument should be open ended, such that it can be created and redeemed by so-called authorised participants (the majority of whom should be independent of the issuer). This will also ensure the product accurately tracks the price of underlying.
<ESMA_QUESTION_EADC_13>

1. Have you observed any recurring or significant issues with the interpretation or consistent application of the rules on UCITS investments in other UCITS and alternative investment funds (AIFs)? In this context, have you observed any issues in terms of the clarity, interaction and logical consistency between (1) the rules on investments in UCITS and other open-ended funds set out in the UCITS Directive and (2) the provisions on UCITS investments in closed ended funds set out in the UCITS EAD? Please describe any recurring or significant issues that you have observed in this respect and how you would propose to amend the relevant rules to improve investor protection, clarity and supervisory convergence. Where relevant, please distinguish between different types of AIFs (e.g. closed-ended, open-ended), investment strategies (real estate, hedge fund, private equity, venture capital etc.) and location (e.g. EU, non-EU, specific countries). In this context, please also share views on whether there is a need to update the legal wording used in the UCITS EAD and UCITS Directive given the fact that e.g. they refer to ‘open-ended’ and ‘closed ended funds’, whereas it might seem preferable to use the notion of ‘AIFs’ by now given the subsequent introduction of the AIFMD in 2011.
<ESMA_QUESTION_EADC_14>
<ESMA_QUESTION_EADC_14>

1. More specifically, have you observed any recurring or significant issues with the interpretation or consistent application of the rules on UCITS investments in (1) EU ETFs and (2) non-EU ETFs? Please describe any issues that you have observed in this respect and how you would propose to amend the relevant rules to improve investor protection, clarity and supervisory convergence.
<ESMA_QUESTION_EADC_15>
<ESMA_QUESTION_EADC_15>

1. How would you propose to amend the UCITS EAD to improve investor protection, clarity and supervisory convergence with respect to the Efficient Portfolio Management (EPM)-related issues identified in the following ESMA reports: (1) Peer Review on the ESMA Guidelines on ETFs and other UCITS issues; (2) Follow-up Peer Review on the ETF Guidelines; and (3) CSA on costs and fees. In this context, ESMA is interested in also gathering evidence and views on how to best address the uneven market practices with respect to securities lending fees described in the aforementioned ESMA reports with a view to better protect investors from being overcharged.
<ESMA_QUESTION_EADC_16>
<ESMA_QUESTION_EADC_16>

1. Would you see merit in linking or replacing the notion of EPM techniques set out in the UCITS Directive and UCITS EAD with the notion of securities financing transaction (SFT) set out in the SFTR? Beyond the notions of EPM and SFT, are there any other notions or issues raising concerns in terms of transversal consistency between the UCITS and SFTR frameworks?
<ESMA_QUESTION_EADC_17>
<ESMA_QUESTION_EADC_17>

1. Apart from the definitions and concepts covered above, are there any other definitions, notions or concepts used in the UCITS EAD that may require updates, further clarification or better consistency with definitions and concepts used in other pieces of EU financial legislation, e.g. MiFID II, EMIR, Benchmark Regulation and MMFR? If so, please provide details on the issues you have observed and how you would propose to clarify or link the relevant definitions or concepts.
<ESMA_QUESTION_EADC_18>
<ESMA_QUESTION_EADC_18>

1. Are there any national rules, guidance, definitions or concepts in national regulatory frameworks that go beyond (‘gold-plating’), diverge or are more detailed than what is set out in the UCITS EAD? If so, please elaborate whether these are causing any recurring or significant practical issues or challenges.
<ESMA_QUESTION_EADC_19>
As mentioned above, the current interpretation and application of the rules in respect of the eligibility of transferable securities that reference technically ineligible assets can differ among certain EEA member states.
<ESMA_QUESTION_EADC_19>

1. Please fill in the table in the Annex to this document on the merits of allowing direct or indirect UCITS exposures to the asset classes listed therein, taking into account the instructions provided in the same Annex. Please assess and provide evidence on the merits of such exposures in light of their risks and benefits taking into account the characteristics of the underlying markets (e.g. availability of reliable valuation information, liquidity, safekeeping). To substantiate your position, please fill the table with any available data and evidence (e.g. on liquidity or valuation of the relevant asset classes and underlying markets). ESMA acknowledges that the availability of data on direct/indirect exposures to some of the asset classes listed in this table is limited and would welcome receiving any available data (whether on individual market participants and products or market-wide) and even rough estimates that help to understand the practical relevance of the relevant asset class for UCITS and the possible impact of any future policy measures.
<ESMA_QUESTION_EADC_20>
Merits of allowing direct UCITS exposures
CoinShares acknowledges that direct exposure to cryptocurrencies within UCITS funds is currently impractical due to several significant concerns. The primary issue is the UCITS industry’s lack of infrastructure for and expertise in owning and holding such assets directly.

Merits of Allowing Indirect UCITS Exposures to Crypto Assets
Conversely, indirect exposure to cryptocurrencies through transferable securities (in particular, the types of exchange traded products described in our response to Question 13) is a viable and prudent approach. These products are traded on major exchanges and follow stringent regulatory standards, ensuring investor protection and market integrity. They are designed to track the price of cryptocurrencies, providing a familiar and secure investment vehicle, and are operated by people with expertise in the digital asset industry.
This method leverages well-established industry standards and regulatory frameworks, providing a safer investment pathway for UCITS funds.
· Liquidity: The cryptocurrency market has matured significantly, with major cryptocurrencies like Bitcoin and Ethereum consistently ranking among the most liquid assets globally. High trading volumes on reputable exchanges ensure that investors can easily enter and exit positions, mitigating concerns about liquidity risk.  The liquidity in the underlying allows the ETPs to operate efficiently and is transferred via the ETPs onto the regulated exchanges.
· Diversification: Crypto assets provide a unique diversification benefit due to their low correlation with traditional asset classes. This characteristic can enhance portfolio performance, particularly during periods of market stress in traditional financial markets.
· Market Growth: The digital asset market has witnessed exponential growth, driven by increasing institutional adoption and technological advancements. Recognizing crypto assets as a legitimate investment class aligns with market realities and investor demand.
· Valuation Information: Reliable and transparent valuation data for cryptocurrencies is readily available from numerous sources, including leading financial data providers and blockchain analytics firms. 
· Reduced Risk: Indirect exposure through ETPs mitigates some of the inherent risks associated with direct investment in cryptocurrencies, such as security and custody risks.
· Regulatory Framework: ETPs are subject to stringent regulatory standards under Prospectus Regulation and MiFID/MiFIR, which enhances investor protection. This framework ensures that these products are structured and traded according to best practices, including risk management, transparency, and governance standards.
· Ease of Access: Indirect exposure simplifies the investment process for traditional investors who may lack the technical knowledge or infrastructure to manage direct cryptocurrency investments. It provides a familiar investment framework that integrates seamlessly with existing portfolios and investment strategies.
· Industry Standards: The existing standards for structuring ETPs are robust, providing a high level of investor protection. These standards include contractual protections to ensure limit investor exposure to issuer credit risk. 

In conclusion, indirect exposure through ETPs presents a balanced approach, combining the growth potential of cryptocurrencies with the stability and security of traditional financial instruments.
Aligning with Investor Interests and Global Trends
The growing interest in cryptocurrencies, particularly among younger investors, highlights the need for UCITS funds to adapt and offer exposure to this asset class. Ignoring this demand could lead to a competitive disadvantage as investors might turn to alternative platforms that provide direct access to cryptocurrencies.

Studies, including those by the OECD and AMF, indicate that cryptocurrencies are among the preferred asset classes for younger generations. UCITS funds must evolve to meet these preferences to remain relevant and attractive to investors.

The integration of Bitcoin Spot ETFs by major US asset managers like BlackRock and Fidelity into their macro funds signifies a pivotal shift towards recognising cryptocurrencies as a legitimate asset class. This development underscores the importance of adapting regulatory frameworks to accommodate new investment trends and maintain global competitiveness.

Extent/Amount of Existing UCITS Exposures
· UCITS funds in Germany are allowed to purchase digital asset ETPs subject to prudential risk management requirements.  Very few other jurisdictions allow any (even indirect) exposure.

Additional Comments
· Incorporating crypto assets into UCITS funds can attract a younger demographic of investors who have shown a strong preference for digital assets. This inclusion can maintain the relevance and competitiveness of UCITS products in a rapidly evolving investment landscape, ensuring they remain attractive to future generations of investors.

<ESMA_QUESTION_EADC_20>

1. Please elaborate and provide evidence on how indirect exposures to the aforementioned asset classes (e.g. through delta-one instruments, ETNs, derivatives) increase or decrease costs and/or risks borne by UCITS and their investors compared to direct investments.
<ESMA_QUESTION_EADC_21>
Indirect exposure to crypto assets through ETPs presents a balanced solution to managing the inherent risks and costs associated with direct crypto investments. These financial instruments provide fund managers with the ability to benefit from cryptocurrency price movements without the need to directly handle the underlying assets.
· Cost Implications: While ETPs can introduce additional costs, such as management fees and trading expenses, these are generally outweighed by the advantages they offer. The advantages include robust product structures, the EUPR and MIFID protections, as well as industry expertise in accessing new asset classes.
· Risk Mitigation: Indirect exposure via ETPs mitigates several risks associated with direct investment in cryptocurrencies. For instance, Issuer expertise helps reduce potential custody risk and the ETP structure allows UCITs to trade via traditional investment infrastructure.
· Regulatory Framework: The regulatory framework governing ETPs further enhances the appeal of indirect exposure. The rigorous standards on the issuance (Prospectus Regulation) and trading (MiFID/MiFIR) of ETCs/ETNs ensure transparency and fairness in the market. 
· Market Accessibility: Indirect exposure via ETPs also enhances market accessibility for traditional investors. These instruments are typically traded on well-established exchanges, providing a familiar and secure investment environment. This accessibility is crucial for attracting institutional investors who may be hesitant to engage directly with the relatively unregulated and volatile crypto markets.

In conclusion, while there are costs associated with indirect exposure to crypto assets through ETCs/ETNs, the benefits of regulatory oversight, enhanced liquidity, and effective risk management make these instruments a viable option for UCITS funds. By leveraging these products, UCITS funds can offer their investors exposure to the burgeoning crypto market while maintaining high standards of safety and reliability.
<ESMA_QUESTION_EADC_21>

1. Under the EAD, should a look-through approach be required to determine the eligibility of assets? Please explain your position taking into account the aforementioned risks and benefits of UCITS gaining exposures to asset classes that are not directly investible as well as the increased/decreased costs associated with such indirect investments. A look-through approach would aim to ensure that the list of eligible asset classes set out in the UCITS Level 1 Directive would be deemed exhaustive and reduce risk of circumvention by gaining indirect exposures to ineligible asset classes via instruments such as delta-one instruments, exchange-traded products or derivatives. Where possible, please provide views, data or estimates on the possible impact of such a possible policy measure.
<ESMA_QUESTION_EADC_22>
The look-through approach is overly restrictive and counterproductive, particularly when applied to exchange traded products.   We argue that forbidding products based on the look-through approach overextends UCITS rules and undermines their purpose.
Understanding Non-Eligible Assets
Non-eligible assets are typically excluded from UCITS portfolios due to concerns about liquidity, the difficulty of investment, and associated custody risks. These factors can present significant challenges, making it prudent to limit direct investments in such assets. However, delta-one products, such as crypto-ETPs, are specifically designed to address and mitigate these concerns, providing a structured and regulated means of gaining exposure to these underlying assets.
Delta-One Products and Risk Mitigation
Delta-one products, including crypto-ETPs, are constructed to overcome the inherent issues associated with non-eligible assets:
· Liquidity: These products are often traded on regulated exchanges, ensuring liquidity and ease of transaction.
· Investment Difficulty: By packaging non-eligible assets into accessible and manageable investment vehicles, these products simplify the investment process.
· Custody Risks: Reputable financial institutions issue these products with robust security and custody solutions, mitigating the risks associated with holding digital assets directly.

Forbidding these structured products based on a look-through approach ignores the risk mitigation strategies inherent in their design and fails to recognize the advancements made in making these assets accessible and safe for investors.
Overextension of UCITS Rules
Applying the look-through approach to crypto-ETPs represents an overextension of UCITS rules. It imposes unnecessary restrictions on innovative financial products that have been designed to align with regulatory standards and investor protection principles. This approach:
· Inhibits Innovation: Restricting delta-one products stifles financial innovation and prevents the market from evolving to meet investor needs.
· Limits Investment Managers' Choice: Investment managers should have the option to diversify their portfolios with crypto-ETPs, which offer unique benefits not available through traditional asset classes.
· Creates Inconsistencies: The selective application of the look-through rule creates inconsistencies within the UCITS framework, favouring certain types of securitised assets over others without a sound basis.

Harmonisation and Regulatory Balance
To maintain the integrity and effectiveness of the UCITS directive, a balanced approach is necessary. This involves recognising the advancements in financial products that address traditional concerns associated with non-eligible assets. A harmonised regulatory framework should:
· Acknowledge Risk Mitigation: Recognise the risk mitigation strategies embedded in delta-one products and other innovative financial instruments.
· Promote Consistency: Ensure that the same principles are applied uniformly across different asset types, including crypto-ETPs and traditional securitised products.
· Support Market Development: Facilitate the development of a diverse and resilient financial market that includes modern asset classes like crypto-assets.

Conclusion
Forbidding crypto-ETPs based on a look-through approach overextends the UCITS rules and undermines the directive’s objectives. Instead, regulatory frameworks should evolve to recognize and accommodate the advancements in financial products that effectively mitigate traditional risks. 
By doing so, UCITS funds can continue to protect investors while offering diverse and innovative investment opportunities.
<ESMA_QUESTION_EADC_22>

1. What are the risks and benefits of UCITS investments in securities issued by securitisation vehicles? Please share evidence and experiences on current market practices and views on a possible need for legislative clarifications or amendments.
<ESMA_QUESTION_EADC_23>
<ESMA_QUESTION_EADC_23>

1. What are the risks and benefits of permitting UCITS to build up short positions through the use of (embedded) derivatives, delta-one instruments or other instruments/tools? Please share evidence and experiences on current market practice and views on a possible need for legislative clarifications or amendments.
<ESMA_QUESTION_EADC_24>
CoinShares believed that unleveraged short positions provided by delta one transferable securities (even if referencing technically ineligible assets) should be allowed in the same way that delta 1 long positions are currently allowed. 
<ESMA_QUESTION_EADC_24>

1. Apart from the topics covered in the above sections, have you observed any other issues with respect to the interpretation or consistent application of the UCITS EAD? If so, please describe the issues and how you would propose to revise the UCITS EAD or UCITS Directive with a view to improve investor protection, clarity and supervisory convergence.
<ESMA_QUESTION_EADC_25>
<ESMA_QUESTION_EADC_25>
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