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Annex – Question 20. Table on eligible assets UCITS EAD. 
For the purposes of Question 20, please complete the table below with the requested information, taking into account the instructions provided in the footnotes. After having completed the form, please save the document (according to the following convention: “ESMA_Q20_nameofrespondent”) and upload it online at https://www.esma.europa.eu/press-news/consultations/call-evidence-review-ucits-eligible-assets-directive under the heading ‘Your input - Consultations’, as an Annex to the Reply Form. In case you upload a pdf file, please choose an editable form. 
	Asset class[footnoteRef:2] [2:  ESMA acknowledges that most of the asset classes listed below have not been clearly defined in EU legislation and this might be a source of divergent interpretations and misunderstandings. Where possible, ESMA invites stakeholders to specify their understanding or definition of the relevant asset classes under the “additional comments” box.] 

	Merits of allowing direct UCITS exposures
	Merits of allowing indirect UCITS exposures[footnoteRef:3] [3:  Where relevant, please distinguish between indirect exposures via instruments such as delta-one instruments, exchange-traded products, derivatives, or AIFs (EU or non-EU). ] 

	Extent/amount of existing UCITS exposures[footnoteRef:4]  [4:  Please share any available data or estimates that help to assess the amount or extent to which there are existing UCITS exposures (distinguishing between direct and indirect, where possible) to these asset classes. Where no reliable data is available, ESMA would appreciate receiving estimates in terms of numbers and/or percentages of UCITS exposed to these asset classes and what is the average proportion in the relevant portfolios. Any additional data and insights on strategies, techniques and instruments used to gain exposure to these asset classes would be also highly appreciated.] 

	Additional comments[footnoteRef:5] [5:  Please include under this column any other evidence or views that you would like to share. ] 


	1. Loans[footnoteRef:6] [6:  Where relevant, please distinguish between leveraged/structured loans, collateralised loan obligations (CLOs) and other types of loans or loan participations (please specify).] 

	Some promoters have raised that a discussion on the eligibility of bank loans for UCITS would be welcome and helpful, as these are still considered as eligible in certain jurisdictions, provided they qualify as transferable securities.
The review of the Eligible Assets Directive is indeed a good opportunity to implement a European level playing field on this question.
To manage risks associated with investments in bank loans, we are of the view that it would be appropriate to allow UCITS to invest in bank loans, subject to a predetermined maximum limit (e.g. 20% of the UCITS assets). Eligible loans can be restricted to the most liquid part of the market as well as high level loan specific settlement requirements. It is worth noting that the bank loans market, in particular those loans forming the broadly syndicated loan market, exhibits features that are very similar to the corporate high yield market. Indeed, the borrowers of these loans are generally the same names issuing bonds in the corporate high yield market and are made through syndicates of large internationally recognized banks. The market has deep liquidity. Investor protection related concerns, such as the lengthy settlement, could be managed via e.g. allowing those exposures under the 10% bucket, possible redemptions twice per month or prior notice.
We would like to point out in addition that any national divergence, not only in the treatment of loans as eligible assets, but also other asset classes in general, can weaken the position of UCITS as a strong cross-border product as a whole. Any amendments to the UCITS EAD should therefore be performed in light of harmonization.
	
	
	

	2. Catastrophe bonds (‘Cat bonds’)
	Regarding Cat bonds, we note that investments by UCITS can be beneficial in order to increase performance.
Typically, Cat bonds offer higher interest rates compared to similarly rated traditional corporate bonds.  Cat bonds also provide portfolio diversification given that the return from Cat bonds is largely uncorrelated with the return on other investments in fixed income or equity markets.
There are Luxembourg domiciled funds dedicated to Cat bonds, as well as funds that invest in those funds getting an indirect exposure. There have been no particular issues raised by our Members with regard to Cat bonds. It was noted that the CSSF provides a detailed questionnaire covering Cat bonds which supports a clear overview and scrutiny on such investments.

	
	
	It must be noted that insurance-linked securities and more specifically Cat bonds are widely used in the financial ecosystem and have become an indispensable risk management tool, in particular in the reinsurance market. 




	3. Contingent Convertible bonds (‘CoCo bonds’)
	Similarly, to Cat bonds, some products have been developed with a focus on CoCos to address investors’ demand. It is worth mentioning that this has been achieved with an important scrutiny of National Competent Authorities (e.g. specific stress-testing requests) to make sure that the Management Companies processes were capable to capture the risk profile of these instruments and strategies.

Keeping this in mind, investments in CoCo bonds by UCITS can constitute a positive and robust feature, enabling broader diversification for investors. As for other asset classes, convergence in the treatment at national level would be important to best leverage on the benefits for investors.
	
	
	

	4. Unrated bonds
	Unrated bonds can serve as a good source of returns and therefore added value for investors. In our view, it would be beneficial to continue allowing a portion of UCITS’ investments in such assets, while ensuring the proper mitigation of possible risks for investors. 

	
	
	

	5. Distressed securities
	We would like to refer to our reasoning under point 4 alike.
	
	
	

	6. Unlisted equities[footnoteRef:7] [7:  Where relevant, please distinguish between equity instruments issued by (1) private companies and (2) shares in public companies that that are not listed.] 

	Some specific consideration maybe given to IPO processes where a security can be temporarily unlisted.
Equities that are unlisted, but planned to be listed or relisted could be considered as eligible as well, applying the 12-months exemption for temporary unlisted equities.
	
	
	

	7. Crypto assets[footnoteRef:8] [8:  Where relevant, please specify what type of crypto assets and whether the implementation of MICA will change anything in terms of your assessment. With respect to indirect exposures, ESMA is particularly interested in stakeholder input on exchange-traded products including ETFs with crypto assets as an underlying. ] 

	More flexibility regarding the eligibility of digital assets for UCITS could be a way to modernize the fund industry and to attract younger investors, whilst mitigating risks as UCITS managers would have to apply their due diligence processes to investments and trading platforms. In addition, with the increased transparency and rules proposed by MiCA, should a crypto-asset meet the EAD requirements and UCITS requirements, it could be an option to provide a safer exposure to investors. If the UCITS regime would in the future not be open to offer the possibility of such exposures, investors may use riskier products to invest in crypto assets. Therefore, we believe, the review of the UCITS EAD would be the right moment to consider the provision of a certain, forward-looking and principle-based flexibility to enable the further assessment of their eligibility, once market practices and knowledge concerning these assets have been deepened and developed more broadly.
In this context we would like to refer to the ALFI response to the ESMA consultation on the proposed guidelines on the qualification of crypto assets with regards to their classification as financial instruments under MiCA. In this response, ALFI also preferred a principle-based approach and supported the flexibility proposed in the consultation paper with regards to the criteria for qualification of crypto assets as financial instruments. As stated in the response, a principle-based approach is preferable, rather than a rule-based approach, because of the following rationale:
1. The individual instrument definitions with regards to crypto-assets still remain to be fully defined.
2. With regards to qualification and eligibility, various pieces of regulation are interconnected (MiFID in particular) and such flexibility allows to ensure consistency across the board.
The same rationale can be used regarding crypto assets as eligible assets for UCITS in the future.
	
	
	

	8. Commodities and precious metals[footnoteRef:9] [9:  With respect to indirect exposures, ESMA is particularly interested in stakeholder input on ETFs with commodities/precious metals as underlying. Please note that under the current UCITS rules, precious metals and certificates representing them are not eligible (Article 50(2)(b) of the UCITS Directive).] 

	
	Funds which gain indirect exposure to commodity markets by taking positions in diversified commodity indices are currently allowed on a case by case basis, subject to transparency and diversification. We believe it is important that this possibility should be maintained in the review of the UCITS AED. In case it would not be maintained and diversified commodity indices became ineligible, such funds would have to cease to exist, or move into a non-UCITS umbrella. There would be a further knock-on effect as this would also reduce the universe of investment available to investors, including funds of funds, some of which have their own minimum/maximum ‘Alternatives’ exposure requirements.  
In addition, the exclusion of commodities exposure could have a considerable impact on trend-following strategies.  A significant reduction of commodities allocation can result in fewer opportunities for UCITS investors to profit from trends.  This has a particular impact when commodity markets move a lot, such as in 2022 when inflation was causing commodity markets to trend upwards, and gave rise to an underperformance of UCITS trend-following products.
Multi-asset portfolio managers are also strongly in favour of retaining the ability to invest in commodity ETCs qualifying as transferable securities non-embedding a derivative element and in particular gold ETCs. In their views, not being able to invest in a (physically backed) gold ETC would reduce their ability to protect their investor’s real returns from the key forward looking risk in the coming decades due to the increasing level of sovereign debts in various jurisdictions. In addition, it was highlighted by managers that investing in commodities through ETCs is a well-trodden path now for UCITS.
We would like to reference the ESMA Guidelines on ETFs and other UCITS issues which define a clear framework for exposures to commodity indices, including detailed requirements for diversification and the calculation of correlation observations (point 51). This shows that such exposures were already analysed in depth and that subsequent, adequate safeguards were put in place in order to protect investors. In turn, investors can benefit from a more diversified source of return. Such benefits for investors should in our view be preserved in the course of the review of the UCITS EAD.
	
	

	9. Exchange-traded commodities (‘ETCs’)
	
	We would like to refer to our answer under point 8 above.
In addition, we would like to raise the following advantages of investment in and  exposure to ETCs.
ETCs give investors the opportunity to invest in markets in which they usually don’t have a direct access to, such as metals, energy, livestock and other commodities. ETCs invest in one commodity or in a basket of different commodities. The latter helps to diversify the portfolio between the different commodities. Besides ETCs can make a positive contribution to portfolio diversification.
	
	

	10. Real estate
	Real estate can offer higher performance and thereby ensure that also in a low-interest environment UCITS remain one of the most attractive investment opportunities for retail investors.
Real estate often provides higher than average, consistent returns, that are independent from the stock market fluctuations. Correlations with traditional asset classes (stocks/bonds) have been low in the past, which would make real estate a very attractive asset class for UCITS to reduce the overall portfolio risk and to increase potential returns. Also, real estate can be considered as a hedge against inflation and investments in real estate are a dependable way to generate stable revenue and profits over time.
	
	
	

	11. Real Estate Investment Trusts (‘REITs’)
	REITs are much more flexible than investing in physical properties. Buying and selling shares in a REIT takes much less time than buying and selling physical properties, which could take a long time and could incur high costs. 
REITs give investors access to property classes which are usually reserved for investors with a significant capital stock as commercial real estate. By investing in REITs the managing cost are much lower than investing in physical properties directly. Usually REITs have a consistent and manageable income stream due to long-term leases associated with the managed assets.
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	12. Special Purpose Acquisition Companies (‘SPACs’)
	SPAC investments can be traded in the same manner as normal common stock when they are publicly listed companies on a stock exchange. The main difference being that they have no operations and are a vehicle which uses an IPO to raise capital to acquire another company down the line. 
Clarifying that investment in SPACs is allowed under the EAD, under similar conditions to those mentioned in the CSSF FAQ on the Law of 2010, point 13, p. 24 (in particular, that SPACs qualify, at any point of their life cycle, as transferable securities in reference to the CESR guidelines), would therefore be positive. In order to further limit any potential risks associated with SPACS, the percentage of possible investments into SPACS could also be limited under the Directive, e.g. as required in the CSSF FAQ, provided that such SPAC investments fulfil all applicable eligibility requirements, are appropriately disclosed in UCITS prospectuses and are captured adequately by the risk management process of the UCITS.
	
	
	

	13. EU AIFs[footnoteRef:10] [10:  Where relevant, please distinguish between different types of AIFs (e.g. open-ended, closed-ended) and investment strategies (e.g. real estate, private equity, hedge funds). ] 

	As a general remark, AIFs meeting UCITS eligibility criteria should remain authorized for UCITS investments.
Retail open-ended ELTIFs are eligible for retail investors as a direct investment but are not eligible for a UCITS to invest in. This makes sense to some extent as the investor who targets an ELTIF will be reminded that there is an expected time horizon for the redemption and will invest knowingly while the investor of a UCITS does not have this view and may redeem faster.
Here again, we could consider putting the liquidity at the centre of consideration. If the redemption cycle of the UCITS is frequent enough to not jeopardize the overall liquidity of the fund, it could be considered as acceptable.
Investments in AIFs give investors access to investments in large-scale projects such as real estate or infrastructure projects, what is due to the creation of the “ELTIF” now also possible for small investors and not just wealthy private individuals.
Due to the investment focus on real assets, AIFs generally offer investors a high degree of stability and profitability regardless of, for example, the current interest rate phase on the market.
The funds are limited in time and have medium to long-term maturities. They are therefore particularly suitable for investors who are interested in a medium to long-term investment to build up assets.
Furthermore, the statutory regulation of AIFs provides increased investor protection.

	
	
	

	14. Non-EU AIFs
	A non-EU AIF makes it possible to invest in sectors outside the EU whose potential returns far exceed the investment opportunities of an AIF limited to the EU. 
In addition, they can be added to a portfolio heavily invested in the EU as a diversification or stabilization tool to reduce the risks that may arise in Europe. Although AIFs generally have a sectoral focus rather than a country focus, assets in one sector can develop differently in different countries. 
However, investing in countries outside the EU can also entail risks. NON-EU AIFs may be subject to authorities that do not comply with European standards and may put investors at a disadvantage due to the lack of investor protection.
	
	
	

	15. Emission allowances
	
	
	
	

	16. Delta-one instruments
	We would like to refer to our response under Q13.
	
	
	

	17. Exchange-traded notes (‘ETNs’)
	We would like to refer to our answer to point 9 above and would suggest to apply a similar approach for ETNs.
	
	
	

	18. Asset-backed securities (‘ABS’) including mortgage-backed securities (‘MBS’)
	
	
	
	

	19. Other relevant asset classes (please specify)
	Sukuks
In line with the above, we understand that the industry would also welcome greater clarity and transparency regarding the eligibility of sukuks, with a focus on whether they can be considered as eligible investments for UCITS, provided they meet the necessary liquidity requirements. Sukuks represent a growing segment within fixed income indices, and as such, they hold increasing significance in the fixed income investment landscape. Sukuks exhibit diverse structures, all designed to align with Sharia law principles. However, their bespoke structures currently prevent UCITS from investing in such an asset class.
To illustrate a scenario where a UCITS should be permitted to invest in sukuks, but is currently restricted – consider the case of Sukuk al-Murabaha issued by the Malaysian Government. Upon initial issuance, sukuk investors very briefly hold ownership of palm oil before it is swiftly acquired by the Malaysian government, which subsequently repays the purchase price to the sukuk holders over the sukuk's term. The UCITS cannot take ownership of physical commodities, which leads to their avoidance of initial issuance. However, this situation appears somewhat illogical, as the true exposure is to the Malaysian government, not the palm oil itself. The very brief ownership (in practice less than a second) of palm oil serves as a mere Sharia law compliance mechanism.
Financial indices and OTC
When it comes to financial indices, it would be highly advantageous to establish a centralized EU list of endorsed indices. The current practice of numerous managers individually scrutinizing indices for suitability appears inefficient and resource-intensive. A central repository of approved indices, encompassing widely utilized ones, would streamline the process, allowing managers to focus their attention on the more specialized and esoteric indices.
Similarly, we believe that the revision of the UCITS EAD presents an excellent opportunity to re-evaluate the regulations governing eligible markets and take into account over-the-counter (OTC) fixed income markets.
In terms of investor protection with regard to financial indices and OTC derivative exposures, reference is made to the ESMA Guidelines on ETFs and other UCITS issues (ESMA/2014/937) which contain dedicated requirements, such as liquidity, diversification and transparency requirements as well as the identification, mitigation and management of risks (points 41 ff. of the Guidelines).
Private credit
As investments in private credit expand, it would be worth exploring their eligibility for UCITS, provided existing safeguards continue to be ensured.
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