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Reply form
On the review of the UCITS Eligible Assets Directive


Responding to this paper 
ESMA invites comments on all matters in this paper and in particular on the specific questions summarised in Annex 1. Comments are most helpful if they:
respond to the question stated;
indicate the specific question to which the comment relates;
contain a clear rationale; and
describe any alternatives ESMA should consider.
ESMA will consider all comments received by Wednesday 7 August 2024. 
All contributions should be submitted online at www.esma.europa.eu under the heading ‘Your input - Consultations’. 
Instructions
In order to facilitate analysis of responses to the Call for Evidence, respondents are requested to follow the below steps when preparing and submitting their response:
•	Insert your responses to the questions in the Call for Evidence in this reply form. 
•	Please do not remove tags of the type < ESMA_QUESTION_EADC_0>. Your response 	to each question has to be framed by the two tags corresponding to the question.
•	If you do not wish to respond to a given question, please do not delete it but simply 	leave the text “TYPE YOUR TEXT HERE” between the tags.
•	When you have drafted your responses, save the reply form according to the following 	convention: ESMA_CP1_EADC_nameofrespondent. 
	For example, for a respondent named ABCD, the reply form would be saved with the 	following name: ESMA_CP1_EADC _ABCD.
•	Upload the Word reply form containing your responses to ESMA’s website (pdf 	documents will not be considered except for annexes). All contributions should be 	submitted online at https://www.esma.europa.eu/press-news/consultations/call-evidence-review-ucits-eligible-assets-directive under the heading ‘Your input - 	Consultations’.
Publication of responses
All contributions received will be published following the close of the consultation, unless you request otherwise.  Please clearly and prominently indicate in your submission any part you do not wish to be publicly disclosed. A standard confidentiality statement in an email message will not be treated as a request for non-disclosure. A confidential response may be requested from us in accordance with ESMA’s rules on access to documents. We may consult you if we receive such a request. Any decision we make not to disclose the response is reviewable by ESMA’s Board of Appeal and the European Ombudsman.
Data protection
Information on data protection can be found at www.esma.europa.eu under the heading ‘Data protection’.
Who should read this paper?
This Call for Evidence is of particular interest for investors and consumer groups interested in retail investment products, management companies of Undertakings for Collective Investment in Transferable Securities (UCITS), self-managed UCITS investment companies, depositaries of UCITS and trade associations.  
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General information about respondent
	Name of the company / organisation
	Austrian Federal Economic Chamber, Division Bank and Insurance
	Activity
	Industry Association/Federation
	Country / Region
	Austria


Questions 
1. In your view, what is the most pressing issue to address in the UCITS EAD with a view to improving investor protection, clarity and supervisory convergence across the EU?
[bookmark: _Hlk166078273]<ESMA_QUESTION_EADC_1>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_EADC_1>

1. Have you experienced any recurring or significant issues with the interpretation or consistent application of UCITS EAD rules with respect to financial indices? If so, please describe any recurring or significant issues that you have experienced and how you would propose to amend the UCITS EAD to improve investor protection, clarity and supervisory convergence. Where relevant, please specify what indices this relates to and what were the specific characteristics of those indices that raised doubts or concerns. Where possible, please provide data to substantiate the materiality of the issue. 
<ESMA_QUESTION_EADC_2>
The due diligence requirements as prescribed by ESMA’s ETF guidelines are overly burdensome. There is no enhancement in investor protection in practice, as long as plain-vanilla indices are concerned; nevertheless management companies have to shoulder considerable effort with very little return (for the investors). As can be deducted from the consultation process back then, these DD requirements were meant to be applied to “strategy indices”, which due to their complexity and opacity were a relevant target for enhanced supervisory action and stricter rules. For plain-vanilla stock and bond indices the EAD’s requirements should suffice. The “operationalisation” of the EAD’s index criteria by ESMA’s ETF GLs should only apply to strategy indices. 
<ESMA_QUESTION_EADC_2>

1. Have you experienced any recurring or significant issues with the interpretation or consistent application of UCITS EAD rules with respect to money market instruments? If so, please describe the issues you have experienced and how you would propose to amend the UCITS EAD to improve investor protection, clarity and supervisory convergence. Where relevant, please describe the specific characteristics of the money market instruments that raised doubts or concerns.
<ESMA_QUESTION_EADC_3>
Bonds with a remaining maturity of 13 months or less as well as bonds with their coupon linked to a money market rate (floating rate notes), should not be considered to be MMIs. There should not be a “metamorphosis” of bonds changing from ‘securities’ to ‘money market instruments’. 
If different national approaches exist, we would support a consistent interpretation and application.
<ESMA_QUESTION_EADC_3>

1. Have you experienced any recurring or significant issues with the interpretation or consistent application of UCITS EAD provisions using the notions of « liquidity » or « liquid financial assets »? If so, please describe the issues you have experienced and how you would propose to amend the UCITS EAD to better specify these notions with a view to improving investor protection, clarity and supervisory convergence. Where relevant, please explain any differences to be made between the liquidity of different asset.
<ESMA_QUESTION_EADC_4>
The high-level principle of liquidity meaning the ability to fulfil investors’ redemptions requests while upholding the interests of all unit-holders, should be enough. It is up to the liquidity risk management (LRM) of the management company to maintain adequate rules and processes to ensure compliance with this principle. Thus, liquidity on the level of (single) assets has to be seen from the fund’s portfolio perspective, i.e. assets of limited liquidity should not be disallowed as long as the percentage is kept to an adequate (low) level and subject to LRM monitoring. 
This view is already supported by appropriate EU legislation 
· Art 40 (3) EU Directive 2010/43 
· ESMA guidelines on liquidity stress tests in UCITS and AIF of 16.7. 2020. 
and will be strengthened by the introduction of LMTs according to the upcoming AIFMD review (D 2024/927). Any further requirements should be harmonized on EU level.
<ESMA_QUESTION_EADC_4>

1. The 2020 ESMA CSA on UCITS liquidity risk management identified issues with respect to the presumption of liquidity and negotiability set out in UCITS EAD. In light of the changed market conditions since 2007, do you consider such a presumption of liquidity and negotiability still appropriate? Where possible, please provide views, data or estimates on the possible impact of removing the presumption of liquidity and negotiability set out in the UCITS EAD.
<ESMA_QUESTION_EADC_5>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_EADC_5>

1. Please explain your understanding of the notion of ancillary liquid assets and any recurring or significant issues that you might have experienced in this context. Please clarify if these are held as bank deposits at sight and what else is used as ancillary liquid assets. Where relevant, please distinguish between ancillary liquid assets denominated in (1) the base currency of the fund and (2) foreign currencies.
<ESMA_QUESTION_EADC_6>
 Ancillary liquid assets have not been transposed into Austrian Investment Fund Law. Nevertheless, according to a decision of the administrative high court it is required to take ancillary liquid assets into account. There should be a common view in the EU on the possible usage of ancillary liquid assets. 
<ESMA_QUESTION_EADC_6>

1. Beyond holding currency for liquidity purposes, do you think UCITS should be permitted to acquire or hold foreign currency also for investment purposes, taking into account the high volatility and devaluation/depreciation of some currencies? Where relevant, please distinguish between direct and indirect investments.
<ESMA_QUESTION_EADC_7>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_EADC_7>

1. Have you observed any recurring or significant issues with the interpretation or consistent application of the 10% limit set out in the UCITS Directive for investments in transferable securities and money market instruments other than those referred to in Article 50(1) of the UCITS Directive? If so, please explain the issues and how you would propose to address them in the UCITS EAD with a view to improving investor protection, clarity and supervisory convergence.
<ESMA_QUESTION_EADC_8>
We have not encountered any problems. Only important issue to keep in mind, which was explicitly addressed by the Austrian Financial market authority (FMA) and the Luxembourg regulatory CSSF many years ago, that this limit is only applicable to securities and MMIs, and not to fund shares or units. 
<ESMA_QUESTION_EADC_8>

1. Are the ‘transferable security’ criteria set out in the UCITS EAD adequate and clear enough? If not, please describe any recurring or significant issues that you have observed and how you would propose to amend the UCITS EAD to improve investor protection, clarity and supervisory convergence.
<ESMA_QUESTION_EADC_9>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_EADC_9>

1. How are the valuation and risk management-related criteria set out in the UCITS EAD interpreted and applied in practice, in particular the need for (1) risks to be “adequately captured” by the risk management process and (2) having “reliable” valuation/prices. Please describe any recurring or significant issues that you have observed with the interpretation or consistent application of these criteria and how you would propose to amend the UCITS EAD to improve investor protection, clarity and supervisory convergence.
<ESMA_QUESTION_EADC_10>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_EADC_10>

1. Are the UCITS EAD provisions on investments in financial instruments backed by, or linked to the performance of assets other than those listed in Article 50(1) of the UCITS Directive adequate and clear enough? Please describe any recurring or significant issues that you have observed in this respect and how you would propose to amend the UCITS EAD to improve investor protection, clarity and supervisory convergence.
<ESMA_QUESTION_EADC_11>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_EADC_11>

1. Is the concept of « embedded » derivatives set out in the UCITS EAD adequate and clear enough? Please describe any recurring or significant issues that you have observed with the interpretation or consistent application of this concept and how you would propose to amend UCITS EAD to improve investor protection, clarity and supervisory convergence.
<ESMA_QUESTION_EADC_12>
There should be a non-exhaustive list of securities which do not fulfil the embedded criteria (e.g. callable bonds, inflation linked bonds, rating sensitive bonds). In this context it should be made clear where hybrid bonds fit in, in particular conditional convertible bonds with write-down features or hybrids with coupon deferral. 
<ESMA_QUESTION_EADC_12>

1. Linked to Q11 and Q12, ESMA is aware of diverging interpretations on the treatment of delta-one instruments under the EAD, taking into account that they might provide UCITS with exposures to asset classes that are not eligible for direct investment (see also Section 3.2). How would you propose to amend the UCITS EAD to improve investor protection, clarity and supervisory convergence? Please provide details on the assessment of the eligibility of different types of delta-one instruments, identify the issues per product and provide data to support the reasoning.
<ESMA_QUESTION_EADC_13>
It is unclear whether delta-1 is only limited to a positive relation with the underlying or whether inverted-delta-1-instruments also fall into the scope. A clarification would be useful. 
<ESMA_QUESTION_EADC_13>

1. Have you observed any recurring or significant issues with the interpretation or consistent application of the rules on UCITS investments in other UCITS and alternative investment funds (AIFs)? In this context, have you observed any issues in terms of the clarity, interaction and logical consistency between (1) the rules on investments in UCITS and other open-ended funds set out in the UCITS Directive and (2) the provisions on UCITS investments in closed ended funds set out in the UCITS EAD? Please describe any recurring or significant issues that you have observed in this respect and how you would propose to amend the relevant rules to improve investor protection, clarity and supervisory convergence. Where relevant, please distinguish between different types of AIFs (e.g. closed-ended, open-ended), investment strategies (real estate, hedge fund, private equity, venture capital etc.) and location (e.g. EU, non-EU, specific countries). In this context, please also share views on whether there is a need to update the legal wording used in the UCITS EAD and UCITS Directive given the fact that e.g. they refer to ‘open-ended’ and ‘closed ended funds’, whereas it might seem preferable to use the notion of ‘AIFs’ by now given the subsequent introduction of the AIFMD in 2011.
<ESMA_QUESTION_EADC_14>
Investment in other UCITS: It is unclear, how much disclosure is needed, if the target UCITS does follow an investment objective and/or investment policy that is not completely in line with the one of the purchasing UCITS. It has to be kept in mind that disclosing a bunch of detailed, technical criteria for the types of UCITS which are in-scope (and possibly also some for which are out-of-scope) as requested by the Austrian NCA might overburden the investor and thus fail in its investor protection function. Especially for UCITS which fulfil the target-fund limit of 10%, the disclosure should be simple, without limiting the UCITS to investment in other UCITS which are more or less identical to the UCITS itself. 
Investment in AIFs: The definition of the term ‘UCI’ should be updated, including clearer guidance on the assets in which an UCI is allowed to invest (only those which are eligible for UCITS or alternatively with a limit for other assets (e.g. 10%)?) and the applicable limit regime (e.g. 5-10-40 limit). 
Investment in closed-end funds which are qualified as securities under the EAD: There is a clear need for updated language which refers to the AIFMD regime, which might be demonstrated by the example of REITs: Are real estate companies out-of-scope for the ‘closed-end fund’ rule as long as they are not constituted as investment companies? REITs are typically not investment companies, but corporations with a specific business purpose (real estate development and/or management) and which often enjoy a special tax status (e.g. in the USA, where ‘REIT’ is primarily a tax privilege that depends on certain criteria the business has to fulfil). 
On the other hand: A clarification would be useful, how the corporations which are not constituted as investment companies, but which have investment in securities as their business purpose, should be considered.
<ESMA_QUESTION_EADC_14>

1. More specifically, have you observed any recurring or significant issues with the interpretation or consistent application of the rules on UCITS investments in (1) EU ETFs and (2) non-EU ETFs? Please describe any issues that you have observed in this respect and how you would propose to amend the relevant rules to improve investor protection, clarity and supervisory convergence.
<ESMA_QUESTION_EADC_15>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_EADC_15>

1. How would you propose to amend the UCITS EAD to improve investor protection, clarity and supervisory convergence with respect to the Efficient Portfolio Management (EPM)-related issues identified in the following ESMA reports: (1) Peer Review on the ESMA Guidelines on ETFs and other UCITS issues; (2) Follow-up Peer Review on the ETF Guidelines; and (3) CSA on costs and fees. In this context, ESMA is interested in also gathering evidence and views on how to best address the uneven market practices with respect to securities lending fees described in the aforementioned ESMA reports with a view to better protect investors from being overcharged.
<ESMA_QUESTION_EADC_16>
Efficient portfolio management techniques have not been implemented into Austrian national law (Art 51 (2) D UCITS allows the option for member states to transform the regulation into national law). 
There should be a common EU view on the approach, the scope of the possible instruments and any further requirements. 
<ESMA_QUESTION_EADC_16>

1. Would you see merit in linking or replacing the notion of EPM techniques set out in the UCITS Directive and UCITS EAD with the notion of securities financing transaction (SFT) set out in the SFTR? Beyond the notions of EPM and SFT, are there any other notions or issues raising concerns in terms of transversal consistency between the UCITS and SFTR frameworks?
<ESMA_QUESTION_EADC_17>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_EADC_17>

1. Apart from the definitions and concepts covered above, are there any other definitions, notions or concepts used in the UCITS EAD that may require updates, further clarification or better consistency with definitions and concepts used in other pieces of EU financial legislation, e.g. MiFID II, EMIR, Benchmark Regulation and MMFR? If so, please provide details on the issues you have observed and how you would propose to clarify or link the relevant definitions or concepts.
<ESMA_QUESTION_EADC_18>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_EADC_18>

1. Are there any national rules, guidance, definitions or concepts in national regulatory frameworks that go beyond (‘gold-plating’), diverge or are more detailed than what is set out in the UCITS EAD? If so, please elaborate whether these are causing any recurring or significant practical issues or challenges.
<ESMA_QUESTION_EADC_19>
National specificities in Austria: 
- Ancillary liquid assets (Art 50 Abs 2 UCITSD) have not been transposed into Austrian Investment Fund Law. Nevertheless, according to a decision of the administrative high court it is required to take ancillary liquid assets into account. (cf. Q6) 
- MMIs (cf. Q3): In case the qualification of MMIs is a national specificity, we would support common European standards. 
- According to the Financial Market Supervision in Austria (FMA) it is not allowed to acquire certificates representing commodities which lead to a physical delivery in any case, i.e. agreements with the issuer of the certificate or de facto not exercising the right of delivery are not permissible. The German BaFIN is less restrictive: cf. Part 1, Question 2 FAQs. We would support a common European approach. 
- According to Art 83 Abs 2 lit a D UCITS it is allowed for UCITS to borrow up to 10% of the NAV for a short term period. We would seek a common EU view on the 10% short term borrowing limit. According to the FMA the short term borrowing limit is restricted to exceptional redemptions. We think that the short term borrowing limit can also be used for short term investment purposes (see Commentary Van Damme UCITS, Rz 142). A common EU view would be appreciated. 
<ESMA_QUESTION_EADC_19>

1. Please fill in the table in the Annex to this document on the merits of allowing direct or indirect UCITS exposures to the asset classes listed therein, taking into account the instructions provided in the same Annex. Please assess and provide evidence on the merits of such exposures in light of their risks and benefits taking into account the characteristics of the underlying markets (e.g. availability of reliable valuation information, liquidity, safekeeping). To substantiate your position, please fill the table with any available data and evidence (e.g. on liquidity or valuation of the relevant asset classes and underlying markets). ESMA acknowledges that the availability of data on direct/indirect exposures to some of the asset classes listed in this table is limited and would welcome receiving any available data (whether on individual market participants and products or market-wide) and even rough estimates that help to understand the practical relevance of the relevant asset class for UCITS and the possible impact of any future policy measures.
<ESMA_QUESTION_EADC_20>
The table in the Annex is not regarded as complete. It remains unclear why certain asset classes are listed and others are missing. For example: ABS and their acquisition are covered by regulation 2017/2402. In general, we support a wide range of eligible assets. 
<ESMA_QUESTION_EADC_20>

1. Please elaborate and provide evidence on how indirect exposures to the aforementioned asset classes (e.g. through delta-one instruments, ETNs, derivatives) increase or decrease costs and/or risks borne by UCITS and their investors compared to direct investments.
<ESMA_QUESTION_EADC_21>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_EADC_21>

1. Under the EAD, should a look-through approach be required to determine the eligibility of assets? Please explain your position taking into account the aforementioned risks and benefits of UCITS gaining exposures to asset classes that are not directly investible as well as the increased/decreased costs associated with such indirect investments. A look-through approach would aim to ensure that the list of eligible asset classes set out in the UCITS Level 1 Directive would be deemed exhaustive and reduce risk of circumvention by gaining indirect exposures to ineligible asset classes via instruments such as delta-one instruments, exchange-traded products or derivatives. Where possible, please provide views, data or estimates on the possible impact of such a possible policy measure.
<ESMA_QUESTION_EADC_22>
There should be no need for a "look-through" approach. 
<ESMA_QUESTION_EADC_22>

1. What are the risks and benefits of UCITS investments in securities issued by securitisation vehicles? Please share evidence and experiences on current market practices and views on a possible need for legislative clarifications or amendments.
<ESMA_QUESTION_EADC_23>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_EADC_23>

1. What are the risks and benefits of permitting UCITS to build up short positions through the use of (embedded) derivatives, delta-one instruments or other instruments/tools? Please share evidence and experiences on current market practice and views on a possible need for legislative clarifications or amendments.
<ESMA_QUESTION_EADC_24>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_EADC_24>

1. Apart from the topics covered in the above sections, have you observed any other issues with respect to the interpretation or consistent application of the UCITS EAD? If so, please describe the issues and how you would propose to revise the UCITS EAD or UCITS Directive with a view to improve investor protection, clarity and supervisory convergence.
<ESMA_QUESTION_EADC_25>
We see a lack of information/clarity which market is recognized (by the national authority) according to Art 50 (1) lit b D UCITS. It would be better if the markets displayed on the ESMA homepage are reflecting the criteria of Art 50 (1) lit b of D UCITS and no further approval is necessary from the national authorities. 
Soft commodities, especially agricultural commodities, should not be eligible. 
<ESMA_QUESTION_EADC_25>
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