



[image: Logo

Description automatically generated]









Reply Form
to the Consultation on draft ITS specifying certain tasks of collection bodies and certain functionalities of the European Single Access Point
Responding to this Consultation Paper 
ESMA invites comments on all matters in this Consultation Paper and in particular on the specific questions summarised in Annexes. Comments are most helpful if they:
respond to the question asked;
indicate the specific question to which the comment relates;
contain a clear rationale; and
describe any alternatives ESMA should consider or comment to specific questions irrespective of the preferred option.
ESMA will consider all comments received by 8 March 2024. 
All contributions should be submitted online at www.esma.europa.eu under the heading ‘Your input - Consultations’. 
Instructions
In order to facilitate analysis of responses to the Consultation Paper, respondents are requested to follow the below steps when preparing and submitting their response:
Insert your responses to the questions in the Consultation Paper in this reply form. 
Please do not remove tags of the type < ESMA_QUESTION_ESAP_0>. Your response to each question has to be framed by the two tags corresponding to the question.
If you do not wish to respond to a given question, please do not delete it but simply leave the text “TYPE YOUR TEXT HERE” between the tags.
When you have drafted your responses, save the reply form according to the following convention: ESMA_CP1_ESAP _nameofrespondent. 
For example, for a respondent named ABCD, the reply form would be saved with the following name: ESMA_CP1_ESAP _ABCD.
Upload the Word reply form containing your responses to ESMA’s website (pdf documents will not be considered except for annexes). All contributions should be submitted online at www.esma.europa.eu under the heading ‘Your input - Consultations’.
Publication of responses
All contributions received will be published following the close of the consultation, unless you request otherwise.  Please clearly and prominently indicate in your submission any part you do not wish to be publicly disclosed. A standard confidentiality statement in an email message will not be treated as a request for non-disclosure. A confidential response may be requested from us in accordance with ESMA’s rules on access to documents. We may consult you if we receive such a request. Any decision we make not to disclose the response is reviewable by ESMA’s Board of Appeal and the European Ombudsman.
Data protection
Information on data protection can be found at www.esma.europa.eu under the heading ‘Data protection’.
Who should read this paper?
This Consultation Paper may be of particular interest to securitisation investors/potential investors, securitisation issuers/originators, market infrastructures, securitisation repositories, credit rating agencies as well as public bodies involved in securitisations (market regulators, resolution authorities, supervisory authorities, central banks and standard setters).
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Questions
Q1. Do you agree with the preferred approach outlined above, under which the validations will be defined on a cross-cutting basis without specifying explicitly the types of information to which a given validation should be applied (and understanding that they should be performed always when relevant for a given type of information as set out in the ITS on tasks of collection bodies or sectoral ITS)?
<ESMA_QUESTION_ESAP_1>
Common OAM position (AT, DE, EE, FI, IE, LT, LU, NO):
We agree with the flexible approach. Level III guidance would be helpful to give us more details on the validation requirements. 
<ESMA_QUESTION_ESAP_1>

Q2. Do you agree with the above proposal how the collection bodies shall verify that the information is data-extractable? In case of any challenges foreseen, please propose alternatives.
<ESMA_QUESTION_ESAP_2>
OAM DE: We agree that validations should consist of extracting successfully the text content of the submitted information (para 19 CP). For this purpose, possible validation steps could be:
	- 	automated opening of the documents 
	- 	automated identification of existence of text (characters, numbers etc.)
However, this cannot include checks as to whether, for example, not extractable parts such as additional image files may also contain regulated information. Such validation would require content-related checks, which CBs are not required to carry out. This remains within the company‘s liability (i.e. part of responsibility for completeness pursuant to Art 5 (6) ESAP Regulation).
<ESMA_QUESTION_ESAP_2>

Q3. Do you agree with the above proposal how the collection bodies shall verify that the information is machine-readable? In case of any challenges foreseen, please propose alternatives.
<ESMA_QUESTION_ESAP_3>
OAM DE:
In principle we agree with the proposal on how to validate machine readable formats.
<ESMA_QUESTION_ESAP_3>

Q4. Do you agree with the above proposal for the validation of the metadata? In case of any challenges foreseen, please propose alternatives.
<ESMA_QUESTION_ESAP_4>
Common OAM position (AT, DE, EE, FI, IE, LT, LU, NO):

In principle we agree with the above proposal that CBs have to validate if the metadata or the information submitted by the entities is available and complete. However, the collection bodies must be able to fulfill the validation process technically automated, which means that the validity check is limited to the existence and correct format of the required metadata. A content quality or consistency check of the metadata of any kind lies in full and solely responsibility of the submitting entity. Accordingly, collection bodies are not responsible for collecting or completing incorrect or missing metadata.

[bookmark: _GoBack]Regarding points 24. and 25., which describe the validation of legal entity identifiers, the details and requirements must be clarified in Article 5 of the CB ITS and also in the level III guidance. Collection Bodies should not be required to rely on external interfaces, such as the GLEIF database for the verification of LEI codes. If these external interfaces are not accessible or their function is disrupted, the collection bodies would not be able to fulfill any verification obligation and the deadlines mentioned in Q8 and Q19 cannot be complied with. In addition, the submitting entities (Number 3 of Annex I Table 1 “Characteristics of Metadata”) and the entities, which the information relates to (Number 4 of Annex I Table 1 “Characteristics of Metadata”) are solely responsible to ensure that the LEI code has the status required for submission (LEI status “ISSUED”). Any other status of the LEI at the time of submission to the collection bodies, earlier (e. g. during the reporting period of the submitted information) or later (e. g. time of submission to ESAP) cannot be validated by the collection bodies and therefore must not lead to a rejection of the submission.

For the abovementioned reasons a level III guidance is required to clarify how to deal with incorrect or unavailable external interfaces during the metadata check. A level III guidance must also specify that the status of the LEI codes does not have to be validated by the collection bodies at any time. Also we propose to add following phrase as first and second sentence in Art. 5 of the CB ITS: 

"Collection bodies shall validate if the metadata information submitted by the entities is available and complete. This validation is intended and limited to verify the existence and technical processability of the metadata and does not include quality or consistency checks of any kind. When providing (…)”
OAM DE: It would facilitate for all Collection Bodies if a central ESMA ESAP validation implementation would be provided as a library in different programming languages, which all Collection Bodies could utilize. This should be applied to ensure the validations of metadata and files are performed in a harmonized and standardized way across all member states. If changes to the ruleset and validations are implemented then version handling should be applied. 
<ESMA_QUESTION_ESAP_4>

Q5. Do you agree with the proposed approach to the validation of the electronic seal? In case of any challenges foreseen, please propose alternatives.
<ESMA_QUESTION_ESAP_5>
OAM DE: The process of applying for a seal to sign the information would be a complicated process that all submitting entities will have to go through. This would lead to an additional burden for all those involved in the process, especially tax advisors, consultants and entities, and thus to an increase in bureaucracy. The validation of the seals by the collection bodies is an additional task that would definitely lead to an increase in fees.
For this reason, it is important to emphasize that the voluntary approach of using the electronic seals by the collection bodies is very welcome.
<ESMA_QUESTION_ESAP_5>

Q6. Do you agree that the format of rejection feedback to the submitting entities should be standardised?
<ESMA_QUESTION_ESAP_6>
OAM DE: Standardization of the rejection feedback is not necessary for the German collection body, as proven feedback channels already exist. Even in a large country like Germany, the expected rejections will be not that numerous, so the effort required to introduce a standardized feedback format does not seem appropriate.
<ESMA_QUESTION_ESAP_6>

Q7. Do you agree that the rejection feedback should be provided in a common format in accordance with ISO 20022 methodology?
<ESMA_QUESTION_ESAP_7>
OAM DE: Standardization of the rejection feedback is not necessary for the German collection body, as proven feedback channels already exist. Even in a large country like Germany, the expected rejections will be not that numerous, so the effort required to introduce a standardized feedback format does not seem appropriate.
<ESMA_QUESTION_ESAP_7>

Q8. Do you agree that the rejection feedback should be provided within sixty minutes?
<ESMA_QUESTION_ESAP_8>
Common OAM position (AT, DE, EE, FI, IE, LT, LU, NO):

The time frame of 60 minutes seems rather tight. In our opinion, a specific time limit is not necessary. Instead, a more flexible approach for CBs would be helpful, as there will be a lack of experience, especially in phase 1; existing systems will have to be adapted. In this sense, Art 6 para 6 ITS should therefore read: 

„The collection body must inform the reporting entity without unnecessary delay.“ 
<ESMA_QUESTION_ESAP_8>

Q9. Do you agree that QES under ESAP should be in XAdES, CAdES or PAdES format? 
<ESMA_QUESTION_ESAP_9>
Common OAM position (AT, DE, EE, FI, IE, LT, LU, NO):
We agree. However, for further processing CAdES should be preferred. 
OAM DE: We strongly advise against the use of seals. The procurement and use of the seals means a high and unnecessary bureaucratic burden for the submitters. The use of electronic seals should therefore be completely avoided. As a precautionary measure, the question should be answered as follows: Seals embedded in files should generally be avoided. Embedded seals offer opportunities for attacks; in the past there have often been security gaps, especially with partially signed/sealed files. Therefore, only detached seals in CAdES format should be used. This can be used to seal all types of files. If, despite these risks and drawbacks, XAdES or PAdES are to be used, the technical requirements for every document type has to be defined.
<ESMA_QUESTION_ESAP_9>

Q10. Do you agree that there is no need to use ASiC format under ESAP?
<ESMA_QUESTION_ESAP_10>
Common OAM position (AT, DE, EE, FI, IE, LT, LU, NO):
We agree. However, it should be ensured that zip uploads, such as those used under the TD for annual financial reports, remain possible. 
<ESMA_QUESTION_ESAP_10>

Q11. Do you agree that QES under ESAP should be at least at conformance level LT?
<ESMA_QUESTION_ESAP_11>
Common OAM position (AT, DE, EE, FI, IE, LT, LU, NO):
As regards par 45 CP: In our opinion it is not necessary that the seal remains valid beyond the date of submission. It is sufficient if the information is provided with a valid seal at the time of technical validation, i.e. at the time of submission. Therefore, B- or- T-level fulfil the purpose of proper technical validation. 
<ESMA_QUESTION_ESAP_11>

Q12. Do you agree with the requirement to include ISO 17442 LEI code as an attribute in the digital certificates whenever the information submitted to ESAP is accompanied by a QES?
<ESMA_QUESTION_ESAP_12>
OAM DE: No comment
<ESMA_QUESTION_ESAP_12>

Q13. Are there any other characteristics of the QES that should be defined under ESAP? 
<ESMA_QUESTION_ESAP_13>
OAM DE: Collection Bodies should also be eligible as trusted bodies.
<ESMA_QUESTION_ESAP_13>

Q14. Do you agree with the proposed approach to the open standard licences which shall be applied by collection bodies to the datasets to be made available to ESAP? If not, why not and what alternative approach would you suggest?
<ESMA_QUESTION_ESAP_14>
OAM DE: We agree with the proposed approach to the open standard licences. However, additional conditions concerning the re-use of personal data may be relevant
<ESMA_QUESTION_ESAP_14>

Q15. Do you agree with the proposed characteristics of the API for data collection? If not, what alternative characteristics would you recommend?
<ESMA_QUESTION_ESAP_15>
Common OAM position (AT, DE, EE, FI, IE, LT, LU, NO):

In principle we agree with the technical characteristics of the API. Insofar as the characteristics of the API are based on double storage of the information, we do not consider them to be appropriate. According to the ESAP regulation, a system such as the planned EEAP or BRIS and Boris is appropriate. If documents are not only to be provided by the collection bodies but also be submitted for double storage, some issues need at least to be considered, especially: 

i Which document is deemed to be the authentic and most current document in the event of data corruption or deviations during the process of submission or in the event of deviant second storage? 
ii Liabilities for the transmission and storage process. 
iii Responsibilities for correct and simultaneous deletion of documents at the level of both storage systems. 

OAM DE: 
<ESMA_QUESTION_ESAP_15>

Q16. Do you agree with the proposed approach to the format, list and characteristics of the metadata? If not, what alternative approach would you recommend?
<ESMA_QUESTION_ESAP_16>
Common OAM position (AT, DE, EE, FI, IE, LT, LU, NO):

In principle we agree. We understand that the CBs are not responsible for completing or collecting incomplete or missing metadata. CBs will/must use metadata created by the submitting entities for the purposes of providing it to ESAP (‘business metadata’). In addition, CB must create additional metadata (e.g. time of submission field 7 Annex I; ‘technical metadata’). It should be made clear in the ITS that the metadata transmitted by the entities may be adopted by the CB for the purposes of providing them with ESAP.

Proposal for Art 5 CB ITS: "Collection Bodies may rely on the metadata created by the submitting companies when providing the metadata to the ESAP." 

The field description of number 14 of Annex I Table 1 CB ITS Draft reads: "The collection body responsible for the collection of the submitted information". Collection is a mere receipt of the information submitted by the entity. It is not the CB but the submitting company that is primarily responsible for this initial phase of the transmission process. The subsequent actions which are the responsibility of the CB are (i) storage and (ii) provision of the information to the ESAP. The field description number 14 should therefore read: The collection body designated (or competent) for the collection of the submitted information.
<ESMA_QUESTION_ESAP_16>

Q17. Do you agree with the proposed approach with regards to time limits? If not, what alternative approach would you suggest?
<ESMA_QUESTION_ESAP_17>
Common OAM position (AT, DE, EE, FI, IE, LT, LU, NO):
The ITS does not address accessibility and maintenance windows for the CB's systems. A provision similar to Art 11 of the ESAP Regulation should be included, e.g: “Article 11(1)(c) ESAP Regulation applies accordingly to the provision of information by the CB to the ESAP.” 
<ESMA_QUESTION_ESAP_17>

Q18. [for users of information only] Do you currently access price and time-sensitive information via the Officially Appointed Mechanisms or other (private or public) databases? If so, which ones? If not, how do you access such information?
<ESMA_QUESTION_ESAP_18>
Common OAM position (AT, DE, EE, FI, IE, LT, LU, NO):
Q18 is not addressed to OAMs. 
<ESMA_QUESTION_ESAP_18>

Q19. Do you expect that a maximum time delay of sixty minutes between when information is available at the level of the collection body and when it is available on ESAP will diminish the usefulness of ESAP? If so, what maximum time delay would you consider acceptable?
<ESMA_QUESTION_ESAP_19>
Common OAM position (AT, DE, EE, FI, IE, LT, LU, NO):
We do not believe that processing within 60 minutes affects the usefulness of the ESAP. 
<ESMA_QUESTION_ESAP_19>

Q20. Do you agree with the indicative list of formats and characteristics proposed? If not, what alternative formats or characteristics would you recommend?
<ESMA_QUESTION_ESAP_20>
Common OAM position (AT, DE, EE, FI, IE, LT, LU, NO):
We agree 
<ESMA_QUESTION_ESAP_20>

Q21. Do you agree with the proposed characteristics of the API for data publication? If not, what alternative characteristics would you recommend?
<ESMA_QUESTION_ESAP_21>
Common OAM position (AT, DE, EE, FI, IE, LT, LU, NO):
We agree 
<ESMA_QUESTION_ESAP_21>

Q22. Do you agree with the proposal to specify that the legal entity identifier should be the ISO 17442 LEI code? If not, what other identifier would you suggest and why?
<ESMA_QUESTION_ESAP_22>
Common OAM position (AT, DE, EE, FI, IE, LT, LU, NO):
We agree 
<ESMA_QUESTION_ESAP_22>

Q23. Do you agree with the proposed approach with regards to types of information? If not, what additional/ alternative type of information do you recommend?
<ESMA_QUESTION_ESAP_23>
Common OAM position (AT, DE, EE, FI, IE, LT, LU, NO):
We would like to point out that the responsibility for the creation of metadata must lie with the reporting entity (except for technical metadata pursuant par 75 CP). 
<ESMA_QUESTION_ESAP_23>

Q24. Do you think that information required at national level pursuant to Article 3(1) of the Transparency Directive (so-called gold plating) should be captured by certain specific types of information? Or would you prefer such information be captured by one generic category, namely “Additional regulated information required to be disclosed under the laws of a Member State”?
<ESMA_QUESTION_ESAP_24>
Common OAM position (AT, DE, EE, FI, IE, LT, NO): Such information should be covered by a general category, namely, as proposed in the CP, by one category "Additional regulated information required to be disclosed under the law of a Member State". This seems to be reasonable because such information does not necessarily have harmonised wording. Furthermore, the generic name of the category can remain unchanged, even if the national requirements change. 

Common OAM position (AT, DE, EE, FI, IE, LT, LU, NO): General comment on Art 3 (1) TD: The labelling as "gold plating" indicates an incompatibility of Union law or at least a negative connotation. This surprises us, as we have so far understood the exercise of the right of a Member State to require the publication of further information in accordance with the provisions of the Transparency Directive as lawful and in the interest of the objective of transparent market information.
<ESMA_QUESTION_ESAP_24>

Q25. Do you agree with the proposed approach with regards to the categories of the size of the entities? If not, what alternative approach would you suggest and why?
<ESMA_QUESTION_ESAP_25>
Common OAM position (AT, DE, EE, FI, IE, LT, LU, NO):
Cf Q23 
<ESMA_QUESTION_ESAP_25>

Q26. Do you agree that it would be disproportionate to the purpose of the ESAP search function to introduce new categories by size for reporting regimes where currently no size category is foreseen in level one legislation? If not, for what additional categories of entities would you add a size category and on the basis of what thresholds?
<ESMA_QUESTION_ESAP_26>
Common OAM position (AT, DE, EE, FI, IE, LT, LU, NO):
No comment 
<ESMA_QUESTION_ESAP_26>

Q27. Do you think it would be useful to leverage on the thresholds introduced by DORA for the classification by size of at least some entities in scope of ESAP, such as IDD intermediaries and PRIIS manufacturers? If not, why not? If yes, are there other entities in scope of ESAP for which you think the thresholds defined in DORA would be applicable and/or useful?
<ESMA_QUESTION_ESAP_27>
Common OAM position (AT, DE, EE, FI, IE, LT, LU, NO):
No comment 
<ESMA_QUESTION_ESAP_27>

Q28. Do you agree with proposed approach with regards to the categorisation of industry sectors? If not, what approach would you suggest and why?
<ESMA_QUESTION_ESAP_28>
Common OAM position (AT, DE, EE, FI, IE, LT, LU, NO):
Cf Q23 
<ESMA_QUESTION_ESAP_28>

Q29. Do you think additional or fewer sectors would be appropriate for the ESAP search function? If so, which ones would you propose to add and/or remove?
<ESMA_QUESTION_ESAP_29>
Common OAM position (AT, DE, EE, FI, IE, LT, LU, NO):
No comment 
<ESMA_QUESTION_ESAP_29>
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