Reply form 
on the first Consultation Paper for MiCA implementation


Responding to this paper 
ESMA invites comments on all matters in this paper and in particular on the specific questions summarised in Annex 1 . Comments are most helpful if they:
respond to the question stated;
indicate the specific question to which the comment relates;
contain a clear rationale; and
describe any alternatives ESMA should consider.
ESMA will consider all comments received by 20 September 2023. 
All contributions should be submitted online at www.esma.europa.eu under the heading ‘Your input - Consultations’. 

Instructions
In order to facilitate analysis of responses to the Consultation Paper, respondents are requested to follow the below steps when preparing and submitting their response:
•	Insert your responses to the questions in the Consultation Paper in this reply form. 
•	Please do not remove tags of the type < ESMA_QUESTION_MICA_0>. Your response 	to each question has to be framed by the two tags corresponding to the question.
•	If you do not wish to respond to a given question, please do not delete it but simply 	leave the text “TYPE YOUR TEXT HERE” between the tags.
•	When you have drafted your responses, save the reply form according to the following 	convention: ESMA_CP1_MiCA _nameofrespondent. 
	For example, for a respondent named ABCD, the reply form would be saved with the 	following name: ESMA_CP1_MiCA _ABCD.
•	Upload the Word reply form containing your responses to ESMA’s website (pdf 	documents will not be considered except for annexes). All contributions should be 	submitted online at www.esma.europa.eu under the heading ‘Your input - 	Consultations’.

Publication of responses
All contributions received will be published following the close of the consultation unless you request otherwise. Please clearly and prominently indicate in your submission any part you do not wish to be publicly disclosed. A standard confidentiality statement in an email message will not be treated as a request for non-disclosure. A confidential response may be requested from us in accordance with ESMA’s rules on access to documents. We may consult you if we receive such a request. Any decision we make not to disclose the response is reviewable by ESMA’s Board of Appeal and the European Ombudsman.

Data protection
Information on data protection can be found at www.esma.europa.eu under the heading ‘Data protection’.

Who should read this paper?
All interested stakeholders are invited to respond to this consultation paper. In particular, ESMA invites crypto-assets issuers, crypto-asset service providers and financial entities dealing with crypto-assets as well as all stakeholders that have an interest in crypto-assets.
General information about respondent
	Name of the company / organisation
	Lukka
	Activity
	Others
	Are you representing an association?
	☐
	Country / Region
	International
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Introduction
Q0: Please make your introductory comments below, if any:
<ESMA_QUESTION_MICA_0>
We serve the most risk-mature businesses in the world with institutional data and software solutions. Our customers include both traditional and digital asset exchanges, trading desks, CPA & accounting firms, banks, fund and financial auditors, fund administrators, miners, protocols, individuals, and numerous other businesses interacting with digital assets. Lukka also engages and advises tax authorities and regulators at all levels of governments globally and has proudly supported the United States Internal Revenue Service as a customer for over three years. Lastly, our blockchain and analytics capabilities create a safer blockchain economy by being at the innovative forefront of crypto AML compliance, analytics and illicit asset tracing. Lukka’s industry-leading risk management helps 1M+ blockchain protocols scale sustainably.

As a company that focuses on post-trade information and services, Lukka does not meet the definition of a crypto-asset service provider; however, our extensive crypto-specific data allows us to understand and have insights into a wide variety of benefits and issues across the ecosystem. Additionally, we are able to examine market activity across an expansive list of crypto asset participants and tokens. With this knowledge, we welcome, and appreciate, the opportunity to provide input.
<ESMA_QUESTION_MICA_0>

Questions 
[bookmark: _Hlk139527730][bookmark: _Hlk139527770]Q1:	Do you think that anything is missing from the draft RTS and ITS on the notification by certain financial entities to provide crypto-asset services referred 	to in Articles 60(13) and 60(14) of MiCA?
<ESMA_QUESTION_MICA_0>
YES. With reference to 3.2(8) in the Consultation Paper, if the CASP is not already duly licensed, then the list should include the following additional information—we recognise that some of this information may be provided as part of the application requirements but recommend that at least a brief description of each of the following also be a part of the notification. These descriptions and the related requirements should be written in plain language to ensure their understandability.
Recommended supplemental information in the notification:
· A brief description of the entity’s internal controls and governance provisions beyond those related to AML and terrorism. 
· This description should focus on matters related to the quality of internal controls and governance of the entity’s overall operations, and most importantly, its financial reporting. The failings of multiple businesses in 2022 are prime examples of why this additional information should be provided to regulators and to the public prior to authorisation to conduct business. 
· Any relevant certifications or reports, such as AICPA SOC, or IOSCO, etc., along with the name of the auditor or supplier used to write those reports.
· A brief description of how held or custodied funds will be treated in the event of a bankruptcy, including customer funds access and recovery process. Also, the CASP’s responsibilities for communication in the event of insolvency. 
· A brief description of how held or custodied funds will be treated in the event of a hack, including customer funds access and recovery process. Also, the CASP’s responsibilities for communication in the event of insolvency. 
· A statement on whether customers’ funds either held or custodied will be supported by the licensed country’s financial markets support programmes, such as FDIC.
· A brief description of related parties and entities and any potential or perceived conflicts of interest therein. 
· A brief description of the CASP’s approach to the handling of unexpected down-time of its systems, and the potential financial loss to its customers during that time.
· A brief description of the CASP’s internal employee trading policies. As well as, the CASP’s own policies around it participating in trading on its own platform.
· A statement (provided separately for customer vs CASP holdings) that discloses the IFRS fair value levels or NAV, fair value amounts by level or NAV, and the exact methodology used per level or NAV - eg principal market, mark to model, etc.

We also commend the approach to avoiding duplicative information that may have already been provided by a given CASP that already provides financial services and has met the information requirements in that context. The approach suggested by ESMA to therefore limit the information required by such a CASP to that which is specific to its new crypto assets line of business is welcomed. 
<ESMA_QUESTION_MICA_0>

Q2:	Do you agree with the list of information to be provided with an application for authorisation as a crypto-asset service provider? Please also state the reasons for your answer.:
<ESMA_QUESTION_MICA_0>
We support the comprehensive list of information, but would recommend the following additional information be provided as part of the application process:

· A detailed description of any relevant certifications or reports, such as AICPA, SOC, or IOSCO, along with:
· the name of the auditor or supplier
· a detailed description of the certification or report
· its significance to the CASP and its customers. 
· Any related party or potential conflicts of interest within the management team or Board
· A detailed description of how investors’ funds will be treated in the event of a bankruptcy, including customer funds access and recovery process. Also, the CASP’s responsibilities for communication in the event of insolvency.
· A detailed description of the CASP’s approach to unexpected down-time of its systems, and the potential financial loss to its customers during that time.
· A detailed statement on whether customers’ funds either held or custodied will be supported by the licensed country’s financial markets support programmes, such as FDIC.
· A detailed description of the CASP’s internal employee trading policies. As well as, the CASP’s own policies around it participating in trading on its own platform.
· A detailed description of related parties and entities and any potential or perceived conflicts of interest therein. 
· A detailed statement (provided separately for customer vs CASP holdings) that discloses the IFRS fair value levels or NAV, fair value amounts by level or NAV, and the exact methodology used per level or NAV - eg principal market, mark to model, etc.
· The internal methodology or 3rd-party pricing provider should be disclosed, along with the latter’s credentials, certifications, attestations, whether they align with AIMA’s Good Practices Guide, etc.

Lukka strongly believes in proper risk management within the crypto ecosystem, and we have built our business on the idea that clean, usable data provides more confidence in the market. These additional pieces of information are recommended based on our direct experience with an expansive variety of entities across many regulatory regimes. They also reflect, in our view, important data for assessing the quality of the entity and its ability to protect its customers - whether, for example, via its own financial health or via how its systems are functioning. Fair value information anchored to a high-quality reporting standard such as that in IFRS 13 allows regulators to best understand and assess any valuation amounts provided by CASPs. 
<ESMA_QUESTION_MICA_0>

Q3:  	Do you agree with ESMA’s proposals on standard forms, templates and procedures for the information to be included in the application for authorisation as a crypto-asset service provider? Please also state the reasons for your answer.
<ESMA_QUESTION_MICA_0>
YES. However, we would recommend that there be adequate measures in place for the standard templates and forms to be updated in a timely manner should items arise that cannot be adequately presented in the standard templates. The use of open answer text boxes would be recommended to initially capture items not adequately addressed in the standard formats. However, those should be regularly assessed so that modifications to the standardised formats and requirements can be made in a timely manner.
<ESMA_QUESTION_MICA_0>

Q4:	Do you agree with ESMA’s proposals to specify the requirements, templates and 	procedures for the handling of client complaints by crypto-asset service providers? Please also state the reasons for your answer.
<ESMA_QUESTION_MICA_0>
YES. We would recommend that these be written in plain language, easily understood by a variety of types of investors and clients.
<ESMA_QUESTION_MICA_0>

Q5: 	Do you think that it is useful to keep the possibility for clients of CASPs to file their complaints by post, in addition to electronic means?
<ESMA_QUESTION_MICA_0>
YES. As long as post is still a commonly-used or sometimes solely-used method of communication by some retail consumers, in particular, it would be important to ensure that avenue remains open.
<ESMA_QUESTION_MICA_0>

Q6:	Do you think that other types of specific circumstances, relationships or affiliations should be covered by Articles 1 and 2 of the draft RTS on the identification, prevention, management and disclosure of conflicts of interest by crypto-asset service providers?
<ESMA_QUESTION_MICA_0>
YES. We believe that the requirements are robust and necessary. However, we recommend that the language be adjusted to ensure that conflicts present in situations where seemingly two different entities who share single or multiple board members, leadership, or high-level employees are fully disclosed. Additionally, any conflicts of interests involving two entities that share single or multiple board members, leadership, or high-level employees, must disclose any cross-trading or the loaning of funds from one side of the business to the other.  

Additionally, Lukka recommends that language concerning the employee trading practices be properly disclosed, including those surrounding the listing of new assets (or in situations like a fork or air-drop) on a platform be added to the disclosure requirements. 
<ESMA_QUESTION_MICA_0>

Q7:	Do you think that other types of specific prevention or mitigation measures should be highlighted in the minimum requirements of Article 3 of the draft RTS on the identification, prevention, management and disclosure of conflicts of interest by crypto-asset service providers?
<ESMA_QUESTION_MICA_0>
YES. ESMA may wish to ensure that the disclosure requirements specific to related parties within IFRS guidance is fully considered here. It may be important to address materiality, as well as whether the Article, as worded, might permit a CASP to avoid disclosing conflicts because they appear immaterial by a solely bright line measurement, such as percent ownership. Again, anchoring to high-quality, well-respected reporting standards, such as IFRS standards can provide additional information to regulators, without creating additional burden to reporting entities or regulators. 
<ESMA_QUESTION_MICA_0>

Q8:	Do you agree with the information request laid down in Article 1 and with the granularity envisaged for the information to be provided by proposed acquirers that are trusts, AIF or UCITS management companies or sovereign wealth funds?
<ESMA_QUESTION_MICA_0>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_MICA_0>

Q9: Do you agree with the proportionate approach to the request of information to be submitted by proposed indirect acquirers of qualifying holdings based on whether they are identified via the control or the multiplication criterion?
<ESMA_QUESTION_MICA_0>
YES
<ESMA_QUESTION_MICA_0>

Q10: 	Do you consider the list of information under Article 8 complete and comprehensive to assess the financing of the acquisition, in particular as regards funding originated in the crypto ecosystem? 
<ESMA_QUESTION_MICA_0>
YES
<ESMA_QUESTION_MICA_0>

Q11: 	Do you agree with the identified cases where reduced information requirements apply and with the related requirements and safeguards?
<ESMA_QUESTION_MICA_0>
YES. The reduced information requirements are specific to situations where the appropriate authority already possesses some of the required information and therefore does not require the CASP to resubmit duplicative information in this context.
<ESMA_QUESTION_MICA_0>

Q12: 	In which EU jurisdiction(s) do you plan to be authorised to provide CASP services? In which EU jurisdiction(s) do you plan to provide CASP services under cross-border provision of crypto-asset services as specified in Article 65 of 	Regulation (EU) 2023/1114?
<ESMA_QUESTION_MICA_0>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_MICA_0>

Q13: 	What crypto asset services as listed in point 16 of Article 3(1) of Regulation (EU) 2023/1114 do you plan to offer (e.g. reception/transmission of orders; execution of orders on behalf of clients; operation of a trading platform etc.)? In addition, please provide some high-level explanation of the business model, including, what type of trading systems do you plan to use.
<ESMA_QUESTION_MICA_0>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_MICA_0>

Q14: 	If you are planning to operate a trading platform:
<ESMA_QUESTION_MICA_0>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_MICA_0>

(a)	How many white papers do you estimate to publish on you platform?
<ESMA_QUESTION_MICA_0>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_MICA_0>

(b)	What turnover, in terms of crypto-assets trading volume, do you expect to attract on your platform according to your business forecasts for the upcoming years?
<ESMA_QUESTION_MICA_0>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_MICA_0>

(c)	Do you plan to undertake transactions on the basis of an on-chain ledger or an off-chain one?
<ESMA_QUESTION_MICA_0>
As previously mentioned, Lukka does not operate as a CASP, nor do we execute trades or place orders on behalf of our customers. However, we are a data focused company that bridges the gap between on- and off-chain activity; therefore, we wanted to provide ESMA with what we believe are best practices when it comes to linking on-chain and off-chain transaction data.
<ESMA_QUESTION_MICA_0>

	i. In case of the former, which type of DLT are you planning to use (e.g. Ethereum, Corda, Stellar etc.)? Do you plan to store transaction data on-chain or off-chain or a mix of the two?
<ESMA_QUESTION_MICA_0>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_MICA_0>

	ii. If the latter, how would you link on-chain and off-chain transaction data?
<ESMA_QUESTION_MICA_0>
When dealing with linking on-chain and off-chain transactions as a CASP that is operating a trading platform or executing transactions on behalf of a client, it is best to ensure there is clear linkage of accounts and account ownership between the different environments. 

On-chain transactions will be recorded on a public blockchain, with one account of the transaction being linked to the CASP. Off-chain transactions often occur when there is a centralised order book or OTC type platform where a user of one CASP linked account can interact with another user that has an account on the same CASP platform, and thus transactions may not be validated on chain - they would settle within the operating system of the CASP. The CASP linked account should serve as the bridge to link the two on-chain and off-chain environments and proper KYC/KYB procedures should be in place to ensure the CASP linked account is in compliance with the appropriate regulations. 

In the context of on-chain transactions, one side of the transaction is pseudo anonymous - whether it be deposits from an external on-chain address to a CASP linked account, or withdrawals from a CASP linked account to an external blockchain address. It is important for CASPs to maintain records regarding what external public addresses (that have not undergone KYC/KYB activities) are linked to the CASP account where the user information is known. This creates a more seamless customer experience but also can be valuable data in the case of an investigation. Additionally, the on-chain accounts where the CASP does not have certainty of the end user’s identity should be frequently screened for known regulatory violations or suspicious activity (OFAC sanctions, links to wallets that have received funds from hacks, links to “mixers” / other transaction shielding services, etc). Standard operating and escalation procedures should be in place in the scenario where a linked account is flagged as suspicious or violating local regulations.

In the context of off-chain transactions, CASPs should ensure proper operating procedures are in place for segregation of accounts, segregation of funds, and clear books of record which show all transactions linked to a specific account on the CASP platform. Furthermore, the internal books of record should be audited by a third party service provider on a periodic basis to ensure accounts can be reconciled. This audit should include inflows and outflows of funds to pseudo anonymous on-chain addresses to ensure all funds into and out of the CASP provider can be reconciled. 

By having the linkage between the CASP account and external addresses recorded with periodic reviews of suspicious activity on the external accounts, in addition to strong segregation of accounts and operating procedures within the off-chain CASP environment, CASP’s can have greater confidence in their ability to know the activity of their users and their flow of funds.

<ESMA_QUESTION_MICA_0>

Q15: 	If you are planning to execute/place orders on behalf of clients:
<ESMA_QUESTION_MICA_0>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_MICA_0>

(a)	How many white papers do you estimate to offer to your clients for execution/order placement?
<ESMA_QUESTION_MICA_0>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_MICA_0>

(b)	What is the expected turnover (i.e. revenues) according to your business forecasts for the upcoming years?
<ESMA_QUESTION_MICA_0>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_MICA_0>

(c)	Do you plan to undertake transactions on the basis of an on-chain ledger 		or an off-chain one?
<ESMA_QUESTION_MICA_0>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_MICA_0>

	i. In case of the former, is transaction data stored on-chain or off-chain or a mixed of the two?
<ESMA_QUESTION_MICA_0>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_MICA_0>

	ii: If the latter, how do you link on-chain and off-chain transaction data?
<ESMA_QUESTION_MICA_0>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_MICA_0>

Q16:	If you are planning to receive and transmit orders:
<ESMA_QUESTION_MICA_0>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_MICA_0>

(a)	How many white papers do you estimate to offer to your clients for order transmission?
<ESMA_QUESTION_MICA_0>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_MICA_0>

(b)	What is the expected turnover (i.e. revenues) according to your business forecasts for the upcoming years?
<ESMA_QUESTION_MICA_0>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_MICA_0>

(c)	Which are the main platforms/brokers you are intending to transmit orders to?
<ESMA_QUESTION_MICA_0>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_MICA_0>

(d)	In which jurisdictions are these platforms/brokers based?
<ESMA_QUESTION_MICA_0>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_MICA_0>

(e)	How do you plan to keep track of the transmitted orders?
<ESMA_QUESTION_MICA_0>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_MICA_0>
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