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on the Joint Consultation Paper on the review of SFDR Delegated Regulation regarding PAI and financial product disclosures


		
										12 April 2023											ESMA34-45-1218									
Responding to this paper 
The ESAs invite comments on all matters in the Joint Consultation Paper and in particular on the specific questions in this reply form. Comments are most helpful if they:
· respond to the question stated;
· indicate the specific question to which the comment relates;
· contain a clear rationale; and
· describe any alternatives the ESAs should consider.
ESMA will consider all comments received by 4 July  2023. 

Instructions
In order to facilitate analysis of responses to the Joint Consultation Paper, respondents are requested to follow the below steps when preparing and submitting their response:
· Insert your responses to the questions in the Joint Consultation Paper in this reply form. 
· Please do not remove tags of the type <ESMA_QUESTION_SFDR_1>. Your response to each question has to be framed by the two tags corresponding to the question.
· If you do not wish to respond to a given question, please do not delete it but simply leave the text “TYPE YOUR TEXT HERE” between the tags.
· When you have drafted your responses, save the reply form according to the following convention: ESMA_CP SFDR Review_nameofrespondent. 
For example, for a respondent named ABCD, the reply form would be saved with the following name: ESMA_CP SFDR Review_ABCD.
· Upload the Word reply form containing your responses to ESMA’s website (pdf documents will not be considered except for annexes). All contributions should be submitted online at www.esma.europa.eu under the heading ‘Your input - Consultations’. 



Publication of responses
All contributions received will be published following the close of the consultation, unless you request otherwise. Please clearly and prominently indicate in your submission any part you do not wish to be publicly disclosed. A standard confidentiality statement in an email message will not be treated as a request for non-disclosure. A confidential response may be requested from us in accordance with ESAs’ rules on access to documents. We may consult you if we receive such a request. Any decision we make not to disclose the response is reviewable by ESMA’s Board of Appeal and the European Ombudsman.

Data protection
The protection of individuals with regard to the processing of personal data by the ESAs is based on Regulation (EU) 2018/1725[footnoteRef:1]. Further information on data protection can be found under the Legal notice section of the EBA website and under the Legal notice section of the EIOPA website and under the Legal notice section of the ESMA website. [1:  Regulation (EU) 2018/1725 OF THE EUROPEAN PARLIAMENT AND OF THE COUNCIL of 23 October 2018 on the protection of natural persons with regard to the processing of personal data by the Union institutions, bodies, offices and agencies and on the free movement of such data, and repealing Regulation (EC) No 45/2001 and Decision No 1247/2002/EC, OJ L 295, 21.11.2018, p. 39.] 




General information about respondent
	Name of the company / organisation
	Clarity AI
	Activity
	Other Financial service providers

	Are you representing an association?
	☐
	Country/Region
	Spain


Questions
1. [bookmark: _Hlk131609827]: Do you agree with the newly proposed mandatory social indicators in Annex I, Table I (amount of accumulated earnings in non-cooperative tax jurisdictions for undertakings whose turnover exceeds € 750 million, exposure to companies involved in the cultivation and production of tobacco, interference with the formation of trade unions or election worker representatives, share of employees earning less than the adequate wage)?
<ESMA_QUESTION_SFDR_1>
We are happy to see the list of mandatory indicators expanded, and in particular more attention being paid to social related indicators. The four new mandatory social indicators undoubtedly cover important issues.

Nevertheless, while we appreciate that ESAs have made efforts to align the new PAIs to the ESRS being developed by EFRAG and the European Commission, we were disappointed to see that only two of the four align perfectly with those draft standards. This seems particularly troublesome given that the disclosures under ESRS are likely to be subject to materiality review, whereas the corresponding obligation on FMPs to report PAIs will not. This, we believe, will lead to a mismatch between data available to FMPs and what they need to report on. 

From the recent Hearing held by the ESAs on 6 June, we understand the perspective of the ESAs that FMPs should be taking active steps to collect information as it relates to the principal adverse impact of their investments. In other words, it is not enough to rely on disclosures made through CSRD to complete reporting obligations under the SFDR.

We agree with this sentiment to an extent. Given many of the investments made by FMPs are in private assets or overseas companies not covered by NFRD/CSRD, there will never be a perfect solution in terms of using corporate reporting for SFDR disclosures.

However, if this is the stance of the ESAs, we think two further considerations are needed:
1. If the idea is not to align with ESRS, we think a more robust impact assessment should be undertaken to demonstrate that the four selected indicators are indeed “principal” adverse impacts. How, for instance, did the ESAs decide that earnings accumulated in non-tax compliant jurisdictions were more important than a company’s approach to employing people with disabilities? There may be legitimate reasons for companies to do business with non tax compliant jurisdictions and it is not clear how this was deemed more important than many of the current and proposed optional indicators.
2. If we accept that corporate disclosures will never completely satisfy the SFDR use case, does more guidance need to be given on the usage of estimates and third party data (e.g. that of data providers)? See Question 11 for more.

Finally, we note that gathering data for indicators such as “the share of employees earning less than an adequate wage” might be difficult for firms outside of the CSRD. It is unlikely that companies will voluntarily disclose such information unless mandated by law.

<ESMA_QUESTION_SFDR_1>

1. [bookmark: _Hlk131609829]: Would you recommend any other mandatory social indicator or adjust any of the ones proposed?
<ESMA_QUESTION_SFDR_2>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_SFDR_2>

1. [bookmark: _Hlk131609830]: Do you agree with the newly proposed opt-in social indicators in Annex I, Table III (excessive use of non-guaranteed-hour employees in investee companies, excessive use of temporary contract employees in investee companies, excessive use of non-employee workers in investee companies, insufficient employment of persons with disabilities in the workforce, lack of grievance/complaints handling mechanism for stakeholders materially affected by the operations of investee companies, lack of grievance/complaints handling mechanism for consumers/ end-users of the investee companies)?
<ESMA_QUESTION_SFDR_3>
As Question 1, we support the newly proposed opt-in social indicators in principle. However, we also restate our view that in lieu of aligning the new mandatory and opt-in indicators with the ESRS, more could be done to demonstrate how the selected metrics were chosen from a long list of worthy candidates. 

<ESMA_QUESTION_SFDR_3>

1. [bookmark: _Hlk131609831]: Would you recommend any other social indicator or adjust any of the ones proposed?
<ESMA_QUESTION_SFDR_4>
We are in favour in general of greater clarity being offered to investors through meaningful, decision-helpful metrics. We believe that there could be value in additional indicators such as product safety, employee wellbeing (turnover, training, development) and responsible marketing practices. Referring to Question 1 and 3 above, we think that future metrics should be subject to a more stringent impact assessment to ensure that they are impactful.

<ESMA_QUESTION_SFDR_4>

1. [bookmark: _Hlk131609833]: Do you agree with the changes proposed to the existing mandatory and opt-in social indicators in Annex I, Table I and III (i.e. replacing the UN Global Compact Principles with the UN Guiding Principles and ILO Declaration on Fundamental Principles and Rights at Work)? Do you have any additional suggestions for changes to other indicators not considered by the ESAs?
<ESMA_QUESTION_SFDR_5>
· We agree.
· The UN Guiding Principles on Business and Human Rights are globally recognized and accepted as the standard for addressing human rights in business. They have gained endorsement from governments, businesses, civil society groups, and international organizations. By embracing these principles, SFDR ensures that it maintains consistency and adheres to international standards and expectations.
· The UN Guiding Principles encompass a broad range of human rights matters, such as labor rights, non-discrimination, the rights of indigenous peoples, and community involvement. They offer a comprehensive strategy to tackle human rights impacts at every stage of the supply chain and in different industries. By encompassing a broad scope, these principles guarantee that the indicators cover the entire range of social risks and effects associated with human rights.
· The change also helps avoid some double counting previously present due to PAI M10 - a social indicator - including a reference to the UN Global Compact that contains three Principles (7,8,9) related to the environment. While this change marks an improvement, the OECD MNE still contains guidelines related to environmental aspects. There therefore still exists the risk that environmental aspects picked up as breaches under OECD MNE are double counted (if, e.g., it was also picked up through one of the environmental PAIs).


· We would also appreciate more guidance on what constitutes a “violation”, how long that should remain so, and how to consider “remediation” for violations:
· We understood from the recent ESAs Hearing that a controversy/violation for a particular PAI indicator only refers to the specific reference period. For example, statements made in June 2023 should refer back to the calendar year 2022. The framework does not currently address or specify the inclusion of violations that occurred before the reference period.
· We interpret the statement above as treating violations as isolated incidents, which we think may omit some of the long-term and widespread consequences of violations, without considering if and when the involved company has remediated. We would like to understand whether the regulation actually intends this approach for all cases, no matter the circumstances surrounding the violations. 


1. PAI violations usually take several years to be remediated by the company.

MID-YEAR REMEDIATION

Example 1) In 2019, workers at a mine operated by Company A suffered severe human rights abuses. The case was confirmed and went to court, however the company only agreed in July 2022 to pay compensation to the workers and their families, as well as review safety standards of their operations at the mine.

Interpretation of ESAs: Given that the incident occurred in 2019, the violation would only count for the calendar year of 2019. The failure of the company to address and resolve the adverse impacts of the violation before 2022 is not considered, and the violation will not be reported in the periods of 2020, 2021 or 2022. 

Clarity AI’s Rationale: Considering that the company did not offer remediation to the affected individuals for several years, we consider this a continued violation. Company A only paid compensation during July of the reference year and as such can be considered to be in breach during Q1 of the reference year. As a result we believe it should be reported to be in violation during Q1 of 2022, even if the actual violation took place in 2019.

NO REMEDIATION

Example 2) Severe human rights abuses were detected in the garment factory of Company B in 2020. Although there is no evidence of continued violations, there are ongoing court cases against Company B, and the company has not taken responsibility or provided any compensation or support to the victims of the violations as of today.

Interpretation of ESMA: Given that the incident occurred in 2020, the violation would only count for the calendar year of 2020. The failure of the company to address and resolve the adverse impacts of the violation is not considered, and the violation will not be reported in the reference period of 2022. 

Clarity AI’s Rationale: Although the violations occurred in 2020 and are no longer ongoing, Company B has not yet been held responsible or remediated its actions. Due to the lack of remediation, we believe the company is still in violation today and as a result during the 2022 reference year.


0. In some cases, the actual violation may have occurred before the reference year, but it only became confirmed or publicly known during the reference year (due to company admittance or a guilty verdict, for example). How should these cases be treated, given that the actual violation occurred outside of the reference period?

Example 3) Company C was involved with a terrorist group between 2013 and 2014. The company denied the allegations until they pleaded guilty in court in October 2022.

Interpretation of ESMA: As the violation occurred before the reference period, the violations will not be reflected in the 2022 reporting. 

Clarity AI’s Rationale: Although the violation occurred between 2013 and 2014, it only became public knowledge in 2022 through the company's guilty plea. We would therefore expect the company to be reported in violation for the year when it became public knowledge (linked to the cases in point 1 above, it couldn’t possibly have remedied its actions before they became public). This seems to more accurately reflect the  ongoing effects and risks derived from the company's past actions.  



0. If Company A violates a PAI during December of the reference year, but the investor company has invested in Company A January 2022 to July 2022 of the reference year, how should this be treated?  

Example 4) On the 23rd of December, Company D was convicted of bribing officials to obtain lucrative contracts in China. Although there were ongoing lawsuits prior, it was not clear if the company was, in fact, guilty.

Interpretation of ESMA:  The company will show as being in violation for all the reference year 2022, even though the breach occurred during the last 8 days of the calendar year. 
I) Should the AM report at all on the violation even if they disinvested before it happened?
II) Additionally, the company will see its violation flag removed as early as 8 days after it happened? We believe this may not accurately reflect the company’s actions and the potential ongoing effects of the violation. 

Clarity AI’s Rationale: 
I) The AM should not have to report on the violation since it occurred in Q4, in which the company was no longer part of its portfolio. 
II) Given that the violation became public during the last days of the calendar year 2022, it should be carried forward for a significant duration of the following year(s) in order to give a full picture to investors and stakeholders. 
III) On a similar theme, would the regulation treat investment differently in a company that took place before or after a violation (i.e. violation occurs in June, Company A invested in May having undertaken due diligence, Company B in July having done no due diligence)?

An additional point we would like to seek clarification on is how company relationships play a role in the reporting of violations for PAIs. Specifically we would appreciate further clarity on the following scenarios:


1. The fully owned subsidiary of Company E is facing bankruptcy and numerous lawsuits due to having used a chemical component harmful to human health and the environment.
Clarity AI’s Rationale: Company E should reflect their subsidiaries violation due to their control and oversight of the fully owned subsidiary, financial resources, impact on reputation, shared benefits, and legal and ethical responsibility. 
0. A company, in which Company F holds a majority stake > 50%, has committed significant environmental offenses resulting in a violation of environmental regulations.
Clarity AI’s Rationale: Company F should also be reported to be in violation as they hold a majority stake in the company. Company F has control over the subsidiary's operations, bears responsibility for their strategic decisions, can influence corporate culture and values, and ultimately benefit from the subsidiary's success and profitability.
0. Company G has acquired a company in violation of PAIs due to money laundering and criminal tax conspiracies. Should Company G inherit the violations of the company they acquired? 
Clarity AI’s Rationale: We consider this may be applicable as, generally, acquiring a company entails assuming its assets, liabilities, and legal obligations, including the responsibility for any violations committed by the acquired company.


<ESMA_QUESTION_SFDR_5>

1. [bookmark: _Hlk131609834]: For real estate assets, do you consider relevant to apply any PAI indicator related to social matters to the entity in charge of the management of the real estate assets the FMP invested in?
<ESMA_QUESTION_SFDR_6>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_SFDR_6>

1. [bookmark: _Hlk131609836]: For real estate assets, do you see any merit in adjusting the definition of PAI indicator 22 of Table 1 in order to align it with the EU Taxonomy criteria applicable to the DNSH of the climate change mitigation objective under the climate change adaptation objective?
<ESMA_QUESTION_SFDR_7>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_SFDR_7>

1. [bookmark: _Hlk131609837]: Do you see any challenges in the interaction between the definition ‘enterprise value’ and ‘current value of investment’ for the calculation of the PAI indicators?
<ESMA_QUESTION_SFDR_8>
There were challenges in the interaction between these two definitions when calculating PAI indicators. One specific issue arose when attempting to normalize certain PAIs, particularly social indicators. In most cases, the added amount of incidents for these indicators is potentially low. Therefore, this change is welcome to address this challenge. 

<ESMA_QUESTION_SFDR_8>

1. [bookmark: _Hlk131609838]: Do you have any comments or proposed adjustments to the new formulae suggested in Annex I?  
<ESMA_QUESTION_SFDR_9>
We are supportive of removing the mixing of the weighted average and per €m invested. This will help compatibility across metrics including: 
· O7, iIncidents of discrimination
· O14, identified cases of serious human rights issues
· O3, number of days lost to injuries, accidents or fatalities

The proposed adjustments, including the new formulae, have a largely positive impact. By focusing on individual investments and their specific metrics, the new formulae enable a more thorough analysis of each investment's impact. These changes enhance accuracy, comparability, and relevance in their respective calculations. For example, the new formula for calculating GHG emissions measures them in metric tons of carbon dioxide equivalent (tCO2eq), allowing for standardized measurement and comparison. This allows for a more comprehensive understanding of the adverse effects associated with specific investments. Additionally, the emphasis on numerical representation, using investment values, ratios, and direct calculations, facilitates convenient comparison and benchmarking of investments based on their PAI ratios. This standardized approach enhances transparency and supports informed decision-making for investors.  The shift towards measuring greenhouse gas (GHG) emissions in tCO2eq (metric tons of carbon dioxide equivalent) is an example of a positive step towards standardization. It provides a common unit for evaluating and comparing the environmental impact of different investments. Ensuring consistency in the use of units and metrics across all relevant indicators is crucial to facilitate meaningful comparisons and analysis.

However, there are some shortcomings to the proposed adjustments. Firstly, in the case of Sovereign GHG Intensity, there is room for improvement by including additional contextual factors in the formula. For instance, incorporating a country's renewable energy capacity as a factor would provide a more nuanced evaluation of its GHG intensity. By considering energy efficiency measures, such as energy consumption per unit of GDP, insights into a country's efforts to reduce emissions can be gained. Additionally, evaluating a country's climate policy commitments and targets would offer valuable information about its proactive stance in addressing climate change.

To enhance the assessment of policy presence, it is recommended to refine the approach by incorporating specific criteria or thresholds that serve as benchmarks in determining the strength of a company’s policies and thresholds. This can involve defining clear standards for determining whether a company has robust policies and clear processes in place. While the assessment already covers violations of OECD and UN guiding principles, it could be extended to include other formulae such as the absence of human rights policies or a lack of grievance/complaints handling mechanisms for employee-related matters. Additionally, considering independent verification or certification can provide validation and ensure the credibility of the policies and processes. These refinements would make the assessment of policy presence more rigorous and reliable, offering a better understanding of companies' commitment to responsible practices.

<ESMA_QUESTION_SFDR_9>

1. [bookmark: _Hlk131609840]: Do you have any comments on the further clarifications or technical changes to the current list of indicators? Did you encounter any issues in the calculation of the adverse impact for any of the other existing indicators in Annex I?  
<ESMA_QUESTION_SFDR_10>
· Regarding the current list of SFDR indicators, some areas require further clarification or technical changes. 
· PAI M8, emissions to water: further clarity would be welcome here. According to the regulation ‘emissions to water’ means direct emissions of priority substances as defined in Article 2(30) of Directive 2000/60/EC of the European Parliament and of the Council(6) and direct emissions of nitrates, phosphates and pesticides.
· We have seen that most companies report this information as "Nitrogen" or "Total Nitrogen" [specifying that it's the sum of "organic nitrogen, ammonia (NH3 ) and ammonium (NH4 +) discharged with the process water"]; "Phosphorus" or "Total Phosphorus" (sum of phosphorous compounds), instead of reporting it as nitrates/phosphates.
· We are not aware of specific information in the regulation about whether FMPs should use these reported numbers directly or if FMPs should apply some transformation. And in the case of applying said transformation, what conversion factors to use. Strictly following the regulation, it could be possible to use a conversion factor of 4.43 for nitrates and 3.07 for phosphates, but this is not specified in the regulation.
· Separately, there is a need to determine whether all tons of pollutants should be treated equally when aggregating total water pollutants. For instance, if pollutants are regulated as priority substances, nitrates, phosphates, and pesticides, should their quantities be considered equal for aggregation purposes


· PAI M5, share of non-renewable energy consumption and production: There can be difficulties here in terms of comparability between different organizations. For instance, the regulation could better specify whether renewable energy produced by non utilities companies should be accounted for, considering that this may not be comparable to power generation by utilities companies. Are the two analogous in terms of their potential to harm?
· PAI M16, Number of investee countries subject to social violations (absolute number and relative number divided by all investee countries) as referred to in international treaties and conventions, United Nations principles and, where applicable, national law: Further clarifications could be provided on what to consider a violation. In November 2022, some  clarifications were published but we still believe more clarity would be welcome in the market. For instance, should FMPs consider a country under social violation only when they have been sanctioned by an official governmental body such as the UN/EU? Or should FMPs consider using indexes such as Freedom House Index where all countries performing poorly in such index are subject to social violation?
· PAI M11, Lack of processes and compliance mechanisms to monitor compliance with UN Global Compact principles and OECD Guidelines for Multinational Enterprises: we believe further clarity would be welcome. In this case, would the presence of any grievance mechanism (or general hotline) be sufficient to demonstrate processes and compliance mechanisms? Or would the policy need to explicitly reference the international norms in PAI M10? 
· PAI Opt in Social 14, Number of identified cases of severe human rights issues and incidents: we think this metric could be improved by giving the end investor a sense of how many companies were involved in violations. So perhaps updating the metric to incorporate a sense of how many companies with at least one violation could be more instructive. 
· Further clarifications would also be welcome on exposure / violation PAIs and whether breaches can be inherited from parents to subsidiaries (or vice versa) where data is not available at the right level. See example related to violations in response to Question 5 above.  
· Finally, further clarification would be welcome on the treatment of supranationals (should they be regarded as exactly the same as sovereigns?). Similarly, any insight on how to treat government (both national and local) agencies.

<ESMA_QUESTION_SFDR_10>

1. [bookmark: _Hlk131609841]: Do you agree with the proposal to require the disclosure of the share of information for the PAI indicators for which the financial market participant relies on information directly from investee companies?
<ESMA_QUESTION_SFDR_11>
We believe it would be more appropriate to focus on the estimated versus reported share. This gives end investors a clearer picture of the reliability of the PAI metrics as it would allow accurate reporting of data that has been obtained from third-party providers directly sourced from investee companies. By considering the accuracy and certainty of the data, estimating versus reported share provides a more accurate representation. It allows for a better assessment of the reliability of the information, rather than focusing on the means of collection (i.e. whether it was collected directly or indirectly).

<ESMA_QUESTION_SFDR_11>

1. : What is your view on the approach taken in this consultation paper to define ‘all investments’? What are the advantages and drawbacks you identify? Would a change in the approach adopted for the treatment of ‘all investments’ be necessary in your view?
<ESMA_QUESTION_SFDR_12>
· We firmly support the second approach, which is outlined in this consultation paper as the 'All investments' approach focusing on each entity/asset type. This approach ensures that the end investor can understand the relative weight of different PAI indicators depending on the investment type. Taking a broader view of “all investments” can lead to a scenario where adverse impacts relative to investment in equity can be “watered down” by investments in other asset classes. For instance, if an FMP invests in only one sovereign asset and the rest are in equities, the figures for sovereign related PAIs will be watered down and by definition be much lower, giving no indication of whether the FMP has invested in sovereigns that perform poorly on PAIs. The assessment's effectiveness and usefulness may vary depending on the specific nature of the investments being evaluated.
· Approach 2 allows for a more detailed analysis by considering each entity/asset type individually, which leads to enhanced transparency and a comprehensive understanding of the investment landscape. By scrutinizing the data specific to each entity/asset type, a more accurate assessment can be achieved. Therefore, we firmly believe that this approach holds substantial benefits and should be the preferred choice for defining 'all investments.' 
· Furthermore, we support continuing to treat cash as outside the remit of PAI calculations. For the same reasons, this approach will ensure that FMPs cannot water down their PAI values by holding large cash positions. This can inflate the denominator making it hard to understand the true value of certain PAIs (e.g. by  watering down emission intensity or Board gender diversity). 

<ESMA_QUESTION_SFDR_12>

1. : Do you agree with the ESAs’ proposal to only require the inclusion of information on investee companies’ value chains in the PAI calculations where the investee company reports them? If not, what would you propose as an alternative?
<ESMA_QUESTION_SFDR_13>
· Understanding the potential adverse impacts from investees’ supply chains is important to understanding the overall picture of an investment. Reporting of supply chains also disincentivises companies from “outsourcing” their adverse impacts as we have observed in some cases with emissions where Scope 3 emissions are not reported. Understanding the full picture can also be important for engaging with the investee company effectively. 
· Furthermore, under CSDDD, companies will be expected to perform enhanced due diligence on their supply chain.  
· We therefore support the inclusion of more coverage of investee supply chains in PAI reporting.
· Investee companies' value chains should be taken into account for the calculation of PAIs if the investee company reports impacts in its value chain, as per the ESRS, based on its own materiality assessment conducted in accordance with the ESRS. However, it is important to note that indicators 1-3, 15, and 18 in Table 1 require the inclusion of Scope 3 GHG emissions in all cases. This exception should be considered when applying the principle of considering the investee companies' value chains to the PAIs. 
· Furthermore, PAI M10 - through the OECD and UN norms - expects investee companies to adhere to certain requirements related to responsible supply chain management. It therefore could be relevant for reporting under PAI M10 and PAI M11.

<ESMA_QUESTION_SFDR_13>

1. : Do you agree with the proposed treatment of derivatives in the PAI indicators or would you suggest any other method?
<ESMA_QUESTION_SFDR_14>
· We appreciate the ESAs attempts to offer further clarity on the treatment of derivatives across PAI, Article 2(17) and the taxonomy. We however see limited value in the advice.
· Firstly, the advice suggests that FMPs will be able to easily assess if their holding of a derivative has led to a purchase of the physical asset by their counterparty. This may not always be clear. There is also a technical challenge of linking the instrument to the underlying exposure.
· Secondly, the advice offers most clarity on a very specific case (the simultaneous holding of long and short positions in the same instrument). In practice, this covers a very limited set of use cases for derivatives.
· We therefore think it is best to leave derivatives out of both the numerator and denominator until a more comprehensive assessment can be undertaken.

<ESMA_QUESTION_SFDR_14>

1. : What are your views with regard to the treatment of derivatives in general (Taxonomy-alignment, share of sustainable investments and PAI calculations)? Should the netting provision of Article 17(1)(g) be applied to sustainable investment calculations? 
<ESMA_QUESTION_SFDR_15>
· See question 14.
· For e.g. Article 2(17), how would it work if you were aggregating a portfolio where derivative position gave you a negative SI value as part of the fund’s overall picture? 

<ESMA_QUESTION_SFDR_15>

1. : Do you see the need to extend the scope of the provisions of point g of paragraph 1 of Article 17 of the SFDR Delegated Regulation to asset classes other than equity and sovereign exposures?
<ESMA_QUESTION_SFDR_16>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_SFDR_16>

1. : Do you agree with the ESAs’ assessment of the DNSH framework under SFDR?
<ESMA_QUESTION_SFDR_17>
· In general, yes. We also support efforts to coordinate the use of the same terms across different EU regulations (see question 20).
· We are aware of some FMPs being unclear that all mandatory PAIs should be used to demonstrate DNSH. This could be clarified further. 

<ESMA_QUESTION_SFDR_17>

1. : With regard to the DNSH disclosures in the SFDR Delegated Regulation, do you consider it relevant to make disclosures about the quantitative thresholds FMPs use to take into account the PAI indicators for DNSH purposes mandatory? Please explain your reasoning.
<ESMA_QUESTION_SFDR_18>
· Clarity AI’s in house methodology for assessing DNSH already employs numerical thresholds to ensure badly performing companies are not passing the DNSH test.
· These thresholds are customizable to ensure it is the FMP who decides what their quantitative thresholds would be.
· While for some indicators (e.g. exposures), there is no need for quantitative thresholds and for others it may be the case that they are always harmful, we believe for the majority of numeric PAI indicators (e.g. GHG emissions), disclosure of thresholds could be useful.
· This would allow end investors to easily compare which FMPs have higher (lower) tolerances to certain PAI when making sustainable investments. 
· By disclosing these thresholds, FMPs provide transparency and clarity to investors regarding their approach to assessing PAI indicators. 
· Finally, we are aware of market practice to use non-0 thresholds for exposure PAIs. It might be worth making clear that e.g. fossil fuel exposure means 0% exposure. 

<ESMA_QUESTION_SFDR_18>

1. : Do you support the introduction of an optional “safe harbour” for environmental DNSH for taxonomy-aligned activities? Please explain your reasoning.
<ESMA_QUESTION_SFDR_19>
· See question 17. 
· Positive aspects:
· Encouraging taxonomy-aligned investments: The optional safe harbor can incentivize FMPs to invest in economic activities that comply with the EU Taxonomy. This can promote environmentally sustainable investments and contribute to achieving sustainability objectives.
· Negative 
· Feasibility concerns: In a previous consultation paper on taxonomy-aligned disclosures, a similar concept was proposed but deemed unfeasible due to the requirement in Article 18(2) of the Taxonomy Regulation (TR) to adhere to the DNSH principle of SFDR (Sustainable Finance Disclosure Regulation). However, this time, the proposal focuses only on environmental DNSH.
· Reduced comparability: The optional nature of the safe harbour means that some FMPs may adopt the Taxonomy-based approach, while others continue with the SFDR disclosure approach. This divergence could undermine comparability across financial products, making it more difficult for investors to evaluate and compare different offerings.
· On the advice on Taxonomy DNSH specifically, we think there is a role for evaluating outcomes and actual actions of companies rather than only their disclosed policies, including via third party sources. This could support fuller reporting because asking companies to self report on negative outcomes may not be in their best interest. 
· Furthermore, there could be scope for assessment of reputable news sources (so called controversy assessment, which is not the same as “sentiment analysis”). Our proprietary model (not currently employed within SFDR or Taxonomy) looks at 33,000 reputable news sources today, looking for concrete evidence of harm (e.g. “CEO of company “y” publicly admitting involvement in misconduct”). We consider evidence of environmental violations that imply that DNSH criteria of the economic activity of a company is not met; and also, social violations, as an evidence to know if a company meets the MSS criteria.

<ESMA_QUESTION_SFDR_19>

1. : Do you agree with the longer term view of the ESAs that if two parallel concepts of sustainability are retained that the Taxonomy TSCs should form the basis of DNSH assessments? Please explain your reasoning.
<ESMA_QUESTION_SFDR_20>
· We are generally supportive.
· Nevertheless, the two tests for DNSH across SFDR and Taxonomy are inherently different, not least due to one being an entity level assessment and the other attaching to the economic activity.
· Furthermore, in examining Clarity AI data, we found very little correlation between positive (negative) DNSH flags across companies (and their activities) assessed within the two frameworks. This is presumably due to differences in activity versus entity assessments, and the differing criteria under both. 
· Further consideration could therefore be given to understanding how best to combine these concepts.
· It is also worth mentioning that the lack of social taxonomy may be hindering full integration between Taxonomy and Article 2(17).

<ESMA_QUESTION_SFDR_20>

1. : Are there other options for the SFDR Delegated Regulation DNSH disclosures to reduce the risk of greenwashing and increase comparability?
<ESMA_QUESTION_SFDR_21>
See question 20.

<ESMA_QUESTION_SFDR_21>

1. : Do you agree that the proposed disclosures strike the right balance between the need for clear, reliable, decision-useful information for investors and the need to keep requirements feasible and proportional for FMPs? Please explain your answers.
<ESMA_QUESTION_SFDR_22>
We agree in general with the inclusion of GHG emission reductions targets in the SFDR templates. 

<ESMA_QUESTION_SFDR_22>

1. : Do you agree with the proposed approach of providing a hyperlink to the benchmark disclosures for products having GHG emissions reduction as their investment objective under Article 9(3) SFDR or would you prefer specific disclosures for such financial products? Do you believe the introduction of GHG emissions reduction target disclosures could lead to confusion between Article 9(3) and other Article 9 and 8 financial products? Please explain your answer. 
<ESMA_QUESTION_SFDR_23>
· We are generally supportive and think this type of data could be managed via the ESAP.

<ESMA_QUESTION_SFDR_23>

1. : The ESAs have introduced a distinction between a product-level commitment to achieve a reduction in financed emissions (through a strategy that possibly relies only on divestments and reallocations) and a commitment to achieve a reduction in investees’ emissions (through investment in companies that has adopted and duly executes a convincing transition plan or through active ownership). Do you find this distinction useful for investors and actionable for FMPs? Please explain your answer.
<ESMA_QUESTION_SFDR_24>
· Yes, the distinction between product-level and investee-level commitments to reduce emissions is useful for investors and actionable for FMPs. At the portfolio level, FMPs have the flexibility so they can adjust securities to reduce their emissions, whereas at company level, FMPs are required to engage with companies executing their targets. 
· Consideration could be given to allowing FMPs the flexibility to indicate that they will follow both strategies in tandem to achieve their targets.

<ESMA_QUESTION_SFDR_24>

1. : Do you find it useful to have a disclosure on the degree of Paris-Alignment of the Article 9 product’s target(s)? Do you think that existing methodologies can provide sufficiently robust assessments of that aspect? If yes, please specify which methodology (or methodologies) would be relevant for that purpose and what are their most critical features? Please explain your answer. 
<ESMA_QUESTION_SFDR_25>
· It would be useful to have a disclosure on the degree of Paris-Alignment of Article 9 products. 
· However, a Temperature Alignment metric, or a 1.5-aligned yes/no indicator may not be enough alone because the measurement of NZ alignment is a multi-faceted consideration. Any measure could encompass both the emissions reductions and the development/deployment of low carbon solutions.
· Emissions reductions: 1.5ºC alignment is interesting but not enough, it also needs actual emissions reductions and NZ-aligned transition plans. Industry-specific metrics are needed, such as 0% new oil and gas capacity development, 0% coal, etc.
· Deployment of low carbon solutions: considering strictly climate change, we could look at alignment to EU Tax objective 1 (climate change mitigation)
· If a fund does not comply with the first point, it could be required to demonstrate that it is because they invest in the second one (for instance, it is normal to see electric vehicle and wind turbine manufacturers increase their emissions as they produce more to enable the transition).

<ESMA_QUESTION_SFDR_25>

1. : Do you agree with the proposed approach to require that the target is calculated for all investments of the financial product? Please explain your answer.
<ESMA_QUESTION_SFDR_26>
We support this on the basis of giving the most complete picture of progress towards targets.

<ESMA_QUESTION_SFDR_26>

1. : Do you agree with the proposed approach to require that, at product level, Financed GHG emissions reduction targets be set and disclosed based on the GHG accounting and reporting standard to be referenced in the forthcoming Delegated Act (DA) of the CSRD? Should the Global GHG Accounting and Reporting Standard for the Financial Industry developed by PCAF be required as the only standard to be used for the disclosures, or should any other standard be considered? Please justify your answer and provide the name of alternative standards you would suggest, if any. 
<ESMA_QUESTION_SFDR_27>
We support this alignment. This should be required as the minimum standard for the Financial Industry, leaving space for other methodologies to complete what PCAF does not cover yet.

<ESMA_QUESTION_SFDR_27>

1. : Do you agree with the approach taken to removals and the use of carbon credits and the alignment the ESAs have sought to achieve with the EFRAG Draft ESRS E1? Please explain your answer.
<ESMA_QUESTION_SFDR_28>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_SFDR_28>

1. : Do you find it useful to ask for disclosures regarding the consistency between the product targets and the financial market participants entity-level targets and transition plan for climate change mitigation? What could be the benefits of and challenges to making such disclosures available? Please explain you answer.
<ESMA_QUESTION_SFDR_29>
Yes important that these are lined up considering the commitments being made under the Net Zero alliances.

<ESMA_QUESTION_SFDR_29>

1. : What are your views on the inclusion of a dashboard at the top of Annexes II-V of the SFDR Delegated Regulation as summary of the key information to complement the more detailed information in the pre-contractual and periodic disclosures? Does it serve the purpose of helping consumers and less experienced retail investors understand the essential information in a simpler and more visual way?
<ESMA_QUESTION_SFDR_30>
· We are in general supportive of the dashboard. Numerous behavioral studies (including those recently undertaken in conjunction with the UK’s SDR proposal) show that retail investors do not always engage fully in disclosures made by financial products. Having the most salient information available at the very start of the document makes sense to combat this. 
· We noted that the dashboard does not include the requirement to separate sustainable investments into those that are E versus S. We support this simplification as it has been difficult for FMPs to undertake this distinction (e.g. where there are overlapping objectives). See question 33 for more information.
· Nevertheless, we note that later in the proposed template IV and V, such a split is still solicited (“What was the share of sustainable investments with an environmental objective that did not meet the criteria of the EU Taxonomy?” and “What was the share of socially sustainable investments?”). The information is also required in Annex II and III (in terms of the minimum / planned share). 
· We agree that splitting E/S could be helpful to some retail investors. Therefore, in lieu of removing the requirement to split E and S altogether, more advice would be welcome on how to treat investments that qualify as both E and S, without double counting. 

<ESMA_QUESTION_SFDR_30>

1. : Do you agree that the current version of the templates capture all the information needed for retail investors to understand the characteristics of the products? Do you have views on how to further simplify the language in the dashboard, or other sections of the templates, to make it more understandable to retail investors?
<ESMA_QUESTION_SFDR_31>
· The current templates include the required information for retail investors to understand the characteristics of the products. However, consideration could be given to numbering the questions within the templates to enhance clarity and ease of reference. By implementing this simple modification, investors can navigate the documents more efficiently and locate specific information more easily. 
· We also believe it would be valuable to mandate that FMPs who report PAI at entity level should report and disclose product level PAIs (per Table 1 in Annex 1). This is because in calculating the entity level PAIs, FMPs are required to calculate the PAIs at product level and aggregate them. Given the information already exists, we think it makes sense to require the publication at product level for transparency and comparability between products. 
· Finally, we would support all Article 8 and 9 funds to also report PAIs at product level (alongside SI and Taxonomy alignment). 

<ESMA_QUESTION_SFDR_31>

1. : Do you have any suggestion on how to further simplify or enhance the legibility of the current templates?
<ESMA_QUESTION_SFDR_32>
· To further improve their readability, it is recommended to introduce numbering for the questions within the templates. This simple adjustment would enhance clarity and make it easier for investors to reference specific information
· See Question 31

<ESMA_QUESTION_SFDR_32>

1. : Is the investment tree in the asset allocation section necessary if the dashboard shows the proportion of sustainable and taxonomy-aligned investments?
<ESMA_QUESTION_SFDR_33>
· Referring back to our previous answer to Question 30, one of the reasons we support the dashboard is that it simplifies the disclosure process by not requiring FMPs to separate their sustainable investments into E and S categories. This differentiation can pose challenges in practice, particularly in cases where overlapping objectives exist. 
· It is important to address the inconsistency where the investment tree splits sustainable investments by E and S factors, while the dashboard does not. Harmonizing the presentation of information between the investment tree and the dashboard would improve consistency and enhance overall understanding. 
· We have found separating E and S difficult with certain business models e.g. plant-based food that can support environmental outcomes (e.g. reducing carbon footprint) as well as social aims (helping support hunger reduction). Other examples can include micro enterprises that support job creation by e.g. employing people to create sustainable batteries or install wind farms or businesses that simultaneously provide access to clean drinking water while also protecting water resources.
· Further advice on how to treat those types of investment would be welcome, if the requirement to split E and S remains.

<ESMA_QUESTION_SFDR_33>

1. : Do you agree with this approach of ensuring consistency in the use of colours in Annex II to V in the templates?
<ESMA_QUESTION_SFDR_34>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_SFDR_34>

1. : Do you agree with the approach to allow to display the pre-contractual and periodic disclosures in an extendable manner electronically?
<ESMA_QUESTION_SFDR_35>
· We fully support the approach of allowing pre-contractual and periodic disclosures to be displayed electronically in an extendable manner. This approach improves accessibility, transparency, and efficiency in providing information to investors. Clarity AI’s active involvement in the ERFAG XBRL group, demonstrates our commitment to leveraging technology and industry collaboration to enhance disclosure practices and make information more accessible for investors.

<ESMA_QUESTION_SFDR_35>

1. : Do you have any feedback with regard to the potential criteria for estimates?
<ESMA_QUESTION_SFDR_36>
· We agree in general with the principle of using terms consistently across different regulations. 
· Our understanding of this proposal is to broaden out the definition of estimates to include what previously would have been referred to as “equivalent”, and then badging everything as “estimated”.
· This seems sensible from the perspective of simplifying the overall regulation and aligning terms across different strands of EU sustainable finance regulation. 
· We do however caution against losing some of the nuance that comes with “equivalent” data (i.e. a category of data more robust than an estimate, but not quite reported).
· It would be useful to provide more examples of what is considered acceptable as an “estimate” too (and what is not). This is because the concept of “estimate” is a very broad category. 
· In some cases, using estimates can be extremely helpful to broaden analysis (e.g. in the case of efficiency labels for buildings).
· But more granularity on what is usable or not would be helpful. For instance 
· Using production electricity data to assess utilities % alignment to renewable energy
· Using capacity to assess utilities % alignment to renewable energy
· Leveraging third party databases to estimate alignment to EU Taxonomy (e.g. in carbon intensity metrics from data on steel and cement production)

<ESMA_QUESTION_SFDR_36>

1. : Do you perceive the need for a more specific definition of the concept of “key environmental metrics” to prevent greenwashing? If so, how could those metrics be defined?
<ESMA_QUESTION_SFDR_37>
· The metrics should be based on scientifically established methodologies and internationally recognized standards to ensure credibility and comparability.
· They should prioritize metrics that have a significant environmental impact and are material to the company's operations, products, and value chain.
· Need for industry-specific definitions 
· They should also consider the context and materiality of the company's operations, taking into account the industry's specific environmental challenges and the company's contribution to global sustainability goals.

<ESMA_QUESTION_SFDR_37>

1. : Do you see the need to set out specific rules on the calculation of the proportion of sustainable investments of financial products? Please elaborate.
<ESMA_QUESTION_SFDR_38>
· Yes, further clarity would be welcome.
· We view this as particularly important given some complexity that could arise as a result of trying to combine binary SI assessments that take place at organization level (yes/no) with activity based SI assessments and taxonomy assessments (as per advice of Commission on 13 June) that indicate a percentage of an organization’s activities are sustainable.
· Advice therefore on how to combine these assessments and aggregate the total % of SI at the fund level would be appreciated.

<ESMA_QUESTION_SFDR_38>

1. : Do you agree that cross-referencing in periodic disclosures of financial products with investment options would be beneficial to address information overload?
<ESMA_QUESTION_SFDR_39>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_SFDR_39>

1. : Do you agree with the proposed website disclosures for financial products with investment options?
<ESMA_QUESTION_SFDR_40>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_SFDR_40>

1. : What are your views on the proposal to require that any investment option with sustainability-related features that qualifies the financial product with investment options as a financial product that promotes environmental and/or social characteristics or as a financial product that has sustainable investment as its objective, should disclose the financial product templates, with the exception of those investment options that are financial instruments according to Annex I of Directive 2014/65/EU and are not units in collective investment undertakings? Should those investment options be covered in some other way?
<ESMA_QUESTION_SFDR_41>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_SFDR_41>

1. : What are the criteria the ESAs should consider when defining which information should be disclosed in a machine-readable format? Do you have any views at this stage as to which machine-readable format should be used? What challenges do you anticipate preparing and/or consuming such information in a machine-readable format?
<ESMA_QUESTION_SFDR_42>
Supportive of making mandatory disclosures machine-readable using a well defined taxonomy and without undue burden on preparers.

<ESMA_QUESTION_SFDR_42>

1. : Do you have any views on the preliminary impact assessments? Can you provide estimates of costs associated with each of the policy options?
<ESMA_QUESTION_SFDR_43>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_SFDR_43>
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