




Response Form to the Consultation Paper
Draft RTS on Business Reorganisation Plans (Article 37(4) and 38(4) of CCPRRR	




Responding to this paper 
ESMA invites comments on all matters in this consultation paper. Comments are most helpful if they:
respond to the question stated;
indicate the specific question to which the comment relates;
contain a clear rationale; and
describe any alternatives ESMA should consider.
ESMA will consider all comments received by 1 December 2022. 
All contributions should be submitted online at www.esma.europa.eu under the heading ‘Your input - Consultations’. 
Instructions
In order to facilitate analysis of responses to the Consultation Paper, respondents are requested to follow the below steps when preparing and submitting their response:
Insert your responses to the questions in the Consultation Paper in the present response form. 
Please do not remove tags of the type <ESMA_QUESTION_RSLVTY_1>. Your response to each question has to be framed by the two tags corresponding to the question.
If you do not wish to respond to a given question, please do not delete it but simply leave the text “TYPE YOUR TEXT HERE” between the tags.
When you have drafted your response, name your response form according to the following convention: ESMA_RSLVTY_nameofrespondent_RESPONSEFORM. For example, for a respondent named ABCD, the response form would be entitled ESMA_RSLVTY_ABCD_RESPONSEFORM.
Upload the form containing your responses, in Word format, to ESMA’s website (www.esma.europa.eu under the heading “Your input – Open consultations”  “Consultation on the CCP assessment of resolvability”).




Publication of responses
All contributions received will be published following the close of the consultation, unless you request otherwise. Please clearly and prominently indicate in your submission any part you do not wish to be publicly disclosed. A standard confidentiality statement in an email message will not be treated as a request for non-disclosure. A confidential response may be requested from us in accordance with ESMA’s rules on access to documents. We may consult you if we receive such a request. Any decision we make not to disclose the response is reviewable by ESMA’s Board of Appeal and the European Ombudsman.
Data protection
Information on data protection can be found at www.esma.europa.eu under the heading Legal Notice.
Who should read this paper?
All interested stakeholders are invited to respond to this consultation. In particular, this paper may be specifically of interest for EU central counterparties, clearing members and clients of clearing members.



General information about respondent
	Name of the company / organisation
	European Association of CCP Clearing Houses
	Activity
	Central Counterparty

	Are you representing an association?
	☒
	Country/Region
	Belgium





Introduction
Please make your introductory comments below, if any
<ESMA_COMMENT_RSLVTY_00>
The European Association of CCP Clearing Houses (EACH) represents the interests of Central Counterparties (CCPs) in Europe since 1992. CCPs are financial market infrastructures that significantly contribute to safer, more efficient and transparent global financial markets. EACH currently has 19 members from 15 different European countries. EACH is registered in the European Union Transparency Register with number 36897011311-96.
EACH appreciates the opportunity to provide feedback to the ESMA consultation on Draft RTS on Business Reorganisation Plans (Articles 37(4) and 38(4) of CCPRRR)[footnoteRef:1] (hereinafter called “The consultation”). [1:  https://www.esma.europa.eu/sites/default/files/library/esma91-372-2193_consultation_paper_draft_rts_business_reorganisation_plans_articles_374_and_384_ccprrr.pdf ] 

<ESMA_COMMENT_RSLVTY_00>







Questions 

Do you agree with how ESMA has further specified the required assessment to identify the factors and circumstances that caused the CCP to fail or to be likely to fail (please also see Article 1 of the draft RTS)? If not, please explain?

<ESMA_QUESTION_RSLVTY_01>
We agree with how ESMA has specified the details on the assessment of the factors and the circumstances that caused the CCP to fail or to be likely to fail. We share the view that an assessment of the cause should be included, i.e. whether a default or non-default loss event, or combination of both occurred, a detailed assessment identifying which of the circumstances specified in Article 22(3) of the CCP Recovery and Resolution (CCP RR) Regulation[footnoteRef:2] apply, as well as a description of the recovery and resolution tools the CCP or the resolution authority has already exercised before submission of the business reorganisation plan. [2:  https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32021R0023&from=EN ] 

<ESMA_QUESTION_RSLVTY_01>

Do you agree with how ESMA has further specified the descriptions to be provided under the business reorganisation plan related to the measures to be adopted under the plan (please see Articles 2-6 of the draft RTS)? If not, please explain?
<ESMA_QUESTION_RSLVTY_02>
Regarding the description of the measures to be implemented to restore the CCP’s long-term viability (Art. 2 of the draft RTS), we concur that the reorganisation plan should consider all measures that have been previously identified in the recovery plan and further measures that have been considered by the resolution authority. Recovery measures are not invalidated by the fact that resolution action has been launched, as this may have been caused by a change in external circumstances during application of the measures.  
The requirements in Art. 2 ensure that the resolution authority gains a comprehensive and up-to-date overview of all used and non-used measures to restore the CCP’s viability, including potential resources and available measures in an aggregated way.  
With regards to the reorganisation and restructuring of the activities of the CCP, we believe that the organisation plan should be extended to all key stakeholders such as shareholders, CSDs and third-party providers.

In relation to changes to the CCP’s operational systems and infrastructure, we are f the opinion that the organisation plan should include measures that can be taken to continue Business-as-Usual (BAU) without taking additional risks. We also believe it is important to include the potential actions that the resolution authority has taken to keep the structure intact (e.g., staff not leaving, replacement of management etc.).
<ESMA_QUESTION_RSLVTY_02>

Do you agree with how ESMA has further specified the timetable and the aspects to be considered in the implementation of the business reorganisation plan (please see Article 7 of the draft RTS)? If not, please explain?
[bookmark: _Hlk76119363]<ESMA_QUESTION_RSLVTY_03>
We agree with how ESMA has further specified the timetable and aspects to be considered in the implementation of the business reorganisation plan. We note that, according to the draft RTS, a description of the timeline or communication to the public and “relevant external stakeholders” is required (Art. 7(1)(f)). We consider communication with clearing participants to be covered by this wording. 
<ESMA_QUESTION_RSLVTY_03>

Do you agree with how ESMA has further specified the criteria to be fulfilled for the approval pf the business reorganisation plan under this draft RTS (please see Articles 8-13 of the draft RTS). If not, please explain?
<ESMA_QUESTION_RSLVTY_04>
We consider the criteria set out under this draft RTS to be reasonable and comprehensive. 
<ESMA_QUESTION_RSLVTY_04> 

Do you agree with the Option 2, if not please explain? Have you identified other benefits and costs not mentioned above associated to the proposed approach (Option 2)?
<ESMA_QUESTION_RSLVTY_05>
EACH agrees with Option 2. We believe that prescriptive regulatory requirements resulting in a “one-size-fits-all” model would not reflect on the CCP’s specificities or the real reason for the failure (or near failure) by the CCP in the first place, as the measures would be pre-designed.
<ESMA_QUESTION_RSLVTY_05>

If you advocated for a different approach, how would it impact the cost and benefit assessment? Please provide details.
<ESMA_QUESTION_RSLVTY_06>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_RSLVTY_06>

Do you agree with the Option 2, if not please explain? Have you identified other benefits and costs not mentioned above associated to the proposed approach (Option 2)?.
<ESMA_QUESTION_RSLVTY_06>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_RSLVTY_06>

If you advocated for a different approach, how would it impact the cost and benefit assessment? Please provide details.
<ESMA_QUESTION_RSLVTY_06>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_RSLVTY_06>
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