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	Date: 26 September 2022


[bookmark: _Toc280628648]Responding to this paper 
The European Securities and Markets Authority (ESMA) invites responses to the specific questions listed in the Consultation Paper on market outages published on the ESMA website.

Instructions
Please note that, in order to facilitate the analysis of the large number of responses expected, you are requested to use this file to send your response to ESMA so as to allow us to process it properly. Therefore, ESMA will only be able to consider responses which follow the instructions described below:
· use this form and send your responses in Word format (pdf documents will not be considered except for annexes);
· do not remove the tags of type <ESMA_QUESTION_OUTA_0> - i.e. the response to one question has to be framed by the 2 tags corresponding to the question; and
· if you do not have a response to a question, do not delete it and leave the text “TYPE YOUR TEXT HERE” between the tags.
Responses are most helpful:
· if they respond to the question stated;
· indicate the specific question to which the comment relates;
· contain a clear rationale; and
· describe any alternatives ESMA should consider.

Naming protocol
In order to facilitate the handling of stakeholders’ responses please save your document using the following format:
ESMA_CP_OUTA_NAMEOFCOMPANY_NAMEOFDOCUMENT.
e.g. if the respondent were ESMA, the name of the reply form would be:
ESMA_CP_OUTA_ESMA_REPLYFORM or 
ESMA_CP_OUTA_ANNEX1

Deadline
Responses must reach us by 16 December 2022.
[bookmark: _Toc335141334]All contributions should be submitted online at www.esma.europa.eu under the heading ‘Your input - Consultations’.

Publication of responses
All contributions received will be published following the end of the consultation period, unless otherwise requested. Please clearly indicate by ticking the appropriate checkbox in the website submission form if you do not wish your contribution to be publicly disclosed. A standard confidentiality statement in an email message will not be treated as a request for non-disclosure. Note also that a confidential response may be requested from us in accordance with ESMA’s rules on access to documents. We may consult you if we receive such a request. Any decision we make is reviewable by ESMA’s Board of Appeal and the European Ombudsman.
[bookmark: _Toc335141335]
Data protection
Information on data protection can be found at www.esma.europa.eu under the headings ‘Legal notice’ and ‘Data protection’.



General information about respondent
	Name of the company / organisation
	Cboe Europe
	Activity
	Regulated markets/Exchanges/Trading Systems

	Are you representing an association?
	☐
	Country/Region
	Netherlands



Introduction
Please make your introductory comments below, if any:

<ESMA_COMMENT_CP_OUTA_1>
As the CP addresses a wide range of issues we have limited our response to the specific items for which we wish to provide feedback on, rather than the CP in its entirety.

As a general point, we would note that, in markets for instruments that are traded on more than one venue, the current rules to ensure an orderly market can be interpreted narrowly (i.e. applicable only to the operator’s own venue) or broadly (i.e. applicable to the orderliness of trading in the broader market ecosystem).  In the context of venue outages, we believe it would be helpful for ESMA to clarify that a broader interpretation should apply, and that a key purpose of market outage & recovery protocols should be to minimize disruption to the broader market ecosystem.  Such guidance would then better inform venues in the design of their communications and recovery protocols.

<ESMA_COMMENT_CP_OUTA _1>
Q1 
: Do you agree with the main communication principles identified above?
<ESMA_QUESTION_OUTA_1>
Yes we agree with the main communication principles as laid out by ESMA in the CP.

We believe particular emphasis should be placed on the following areas to ensure a consistency across the industry, which we believe will provide market participants with the clarity and confidence that they need in order to trade on alternative trading venues, in the event of an outage on a particular venue:

1)  The mandatory obligation on all trading venues to publish an outage plan that will be deployed in the event of a market outage.  

An outage plan should detail the process to be taken in the event of a market outage in order to restore orderly trading for the venue in question, and clearly articulate the protocols (and associated timetable) to be followed in order to restore trading once the issue causing the outage has been remediated.

Outage plans should also detail how information in relation to market outages will be made available, including what the structure and content of these communications will be.  This must include a time stamp following which participants can know that all orders submitted/executions generated will be declared void, and cancelled prior to the resumption of trading.  Failure to provide such a time stamp makes it impossible for participants to confidently manage risk, to continue trading on alternative trading venues, and to provide best execution to their clients.  

We believe that outage plans should be subject to periodic review to ensure that they remain current and give appropriate weighting to ensuring orderliness in the broader market ecosystem, should be subject to scrutiny by National Competent Authorities (“NCA”), and should be consistent with the content of a trading venues rule book and participant manual;

2)  A requirement on trading venues to immediately notify market participants of a market outage, in accordance with their outage plan. Every effort should be made to provide periodic updates should be provided to market participants at no later than 30 minute intervals until trading is restored.  For the avoidance of doubt, in the event that there is no update to give after a certain time interval, this should be communicated to market participants in the interest of transparency; and

3) As early as possible following detection of an outage, and in any event prior to the restoration of trading, a trading venue should perform a mass deletion of orders with an expiry of equal to or less than end of day.  Good till cancel order should remain on the order book and only be cancelled at a participant’s discretion.   
<ESMA_QUESTION_OUTA_1>

Q2 : To promote harmonisation, should the guidance include a template on what trading venues’ communication notices should include? 
<ESMA_QUESTION_OUTA_2>
We would have no objection to the introduction of a template notice for trading venues to use for the purpose of communicating information with regards to market outages.  
<ESMA_QUESTION_OUTA_2>

Q3 : Do you agree that trading venues should have a maximum of one-hour to provide clarity on the status of the orders during an outage? If not, what would be an appropriate timeframe in your view and why? 
<ESMA_QUESTION_OUTA_3>
No – an hour is far too long for market participants to be uncertain about the status of their orders. 

[bookmark: _Int_uOqyqH91][bookmark: _Int_8hvuwc4c]Outages are rare, and can often take time for a venue to diagnose the problem and determine an appropriate remedy. Given that recovery times are inherently unpredictable, the focus must be on measures that will minimize disruption to the broader market ecosystem. This can be best achieved by reducing uncertainty amongst market participants about the status of open orders or potentially trades received as early as possible.

[bookmark: _Int_MZY5PERq]In the event of a market outage we believe that trading venues should include in their initial communication of the outage a time stamp following which participants can know that all subsequent orders submitted/executions generated will be declared void, and cancelled prior to the resumption of trading.  

As early as possible following detection of an outage, and in any event prior to the restoration of trading, a trading venue should perform a mass order deletion of orders with an expiry of equal to or less than end of day and provide functionality to customers that allows for customer driven cancellation of orders during an outage.  Good till cancel order should remain on the order book and only be cancelled at a participant’s discretion.   
<ESMA_QUESTION_OUTA_3>

Q4 : Do you think the possibility to require trading venues to offer an order book purge should be considered in the guidance? If yes, should ESMA provide further guidance on when the integrity of the orders has been largely compromised?
<ESMA_QUESTION_OUTA_4>
Yes. 

Outages are rare, and can often take time for a venue to diagnose the problem and determine an appropriate remedy. Given that recovery times are inherently unpredictable, the focus must be on measures that will minimize disruption to the broader market ecosystem. This can be best achieved by reducing uncertainty amongst market participants about the status of open orders or potentially trades received.

As early as possible following detection of an outage, and in any event prior to the restoration of trading, a trading venue should perform a mass order deletion of orders with an expiry of equal to or less than end of day. This should happen in all cases and should not be dependent on an assessment of the integrity of the orders.  Good till cancel orders should remain on the order book and only be cancelled at a participant’s discretion.   
<ESMA_QUESTION_OUTA_4>

Q5 : What is your view with regards to the conditions under which a trading venue should reopen trading?
<ESMA_QUESTION_OUTA_5>
A trading venue should not reopen trading until it is confident that it can fully comply with its obligations under MiFID and associated RTSs, and that resumption will not cause market dis-orderliness more broadly. 

Furthermore, as ESMA details in the CP, a trading venue should not restore trading until all participants have been simultaneously notified of the intention to recommence trading and at what time.  Trading venues should also ensure that all participants are given ample notice of their intention to restore trading, including at what time.  

[bookmark: _Int_bJXAOaRX]We support ESMA’s proposal to require trading venues to give participants a minimum of 30 minutes notice, prior to the restoration of trading.     <ESMA_QUESTION_OUTA_5>

Q6 : What is your view in relation to the closing auction being affected and the procedures that trading venues should have in place to minimise disruption?
<ESMA_QUESTION_OUTA_6>
The Closing Price is an important reference price for the market, and is especially critical on days of derivative contract expiry or index rebalancing. Hence there are significant grounds for ESMA and NCAs to drive greater industry standardisation of these procedures.
<ESMA_QUESTION_OUTA_6>

Q7 : Do you agree not to mandate trading venues to have an alternative trading venue capable of running the closing auction for them? If not, please explain.
<ESMA_QUESTION_OUTA_7>
Whilst we recognize that in theory having alternative trading venues able to provide closing auction mechanisms would enhance resiliency of the broader market place, we believe such an approach would have significant challenges including but not limited to:

1) Significant technology and operational work for market participants and trading venues, for little economic benefit;

2) High levels of complexity and operational risk for auction operators and users, as any usage of an alternate closing auction will probably be at short notice, and it isn’t clear whether liquidity would migrate seamlessly in such a scenario in order to generate fair and representative closing prices; and

3) Potential challenges for NCAs or venue operators in determining which alternative trading venue(s) should be responsible for the hosting of closing auctions in the event of a primary market outage.   

To mitigate the operational risk of an alternative mechanism that is to be used only rarely, and to avoid having to designate a single alternative operator, it would be preferable to select a backup mechanism that market participants can access in the ordinary course of business, and which leverages all of the available venues. 
<ESMA_QUESTION_OUTA_7>

Q8 : Do you agree that trading venues should have a cut off time (30 minutes before the normal schedule) to inform market participants on whether or not they intend to hold a closing auction?
<ESMA_QUESTION_OUTA_8>
We agree that trading venues should provide a market participants with ample notice in the event that their ability to provide a closing auction is bought into question.  We believe that 30 minutes is insufficient, and that this should be communicated to the market no later than 2 hours prior the scheduled auction.  <ESMA_QUESTION_OUTA_8>

Q9 : Do you agree that the use of the last traded price is an appropriate solution in those cases that a trading venue cannot run the closing auction? If not, what alternative would you propose?
<ESMA_QUESTION_OUTA_9>
No.  Referencing a (pre-outage) last traded price for the purposes of generating closing prices is not desirable.  Should an exchange outage prevent an auction on the day of a large expiry/rebalance event, the impact on the market could be very significant. 

Asset managers typically have large flows to execute at or near the Close, not limited to cash inflows and outflows from their funds, and to reflect rebalancings of benchmark indices. The use of a stale price from earlier in the day – which would not reflect the balance of demand to buy or sell at the close - introduces unwelcome distortions. For example, if global markets decline during the course of the outage, use of a stale Last Traded Price would artificially benefit customers withdrawing assets from a fund at the expense of customers remaining in the fund. In the event of an index rebalance, in which constituents being added/removed from an index often see material price fluctuations ahead of and in the Closing Auction, the use of a stale price as the Official Close could create significant risk for the market.

Accordingly, the Closing Price must represent the outcome of a price forming mechanism to which market participants have broad access through a wide range of counterparties, and to which they have the opportunity to direct their end of day order flow.  This cannot be the case via the ex-post declaration of a last traded price as the Official Close. 


In order to generate closing prices in the absence of a closing auction, we would propose using a volume weighted average price (“VWAP”) for the last 10 minutes of scheduled trading across all multilateral trading venues that trade the relevant instrument.  Such an approach would not require development of an alternative auction, would avoid burdensome new costs and technology builds, and is a previously tried and understood methodology (that was widely used until the introduction of auction mechanisms).     

Responsibility for calculating such a 10-minute VWAP would be best undertaken by a Consolidated Tape Provider.  It could be calculated and disseminated daily, but would only represent the Official Close in the case that a Closing Auction was not held.  This approach would allow market participants (including index benchmark calculators) ample opportunity to familiarize themselves with the mechanism, and to develop processes by which the VWAP can be sourced and utilised when circumstances require.
Absent a CT (or where there is no CT coverage for an instrument), it is more difficult to assign responsibility for calculating a 10-minute VWAP. Whilst it is not a risk-free approach, we would recommend continued reliance on existing exchange rules/processes until this new approach can be adopted.
<ESMA_QUESTION_OUTA_9>

Q10 : Is the lack of a reference price an issue in an outage context? If so, please provide details.
<ESMA_QUESTION_OUTA_10>
Yes. The occurrence of an outage should not prevent market participants from seeking the price improvement possibilities offered by mid-point trading. 

In the absence of the “most relevant market”, reference price books should be free to operate on the basis of prices from other liquid venues.  

Outage scenarios demonstrate the folly of the current MiFID restriction on acceptable prices for use under the reference price waiver. With the introduction of a CT, venues should be able to calculate a midpoint reference price based on the Bids and Offers of venues enabling dissemination of their pre-trade quotes on the CT.
<ESMA_QUESTION_OUTA_10>

Q11 : Do you agree with the proposed approach for non-equity instruments? Do you agree that provisions on par. 37-39 can be exempted for those trading venues that do not provide CLOB?
<ESMA_QUESTION_OUTA_11>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_OUTA_11>

Q12 : Is there any particular issue relating to trading of non-equity instruments that should be taken into account in the case of an outage? Where possible please differentiate between bonds and derivatives.
<ESMA_QUESTION_OUTA_12>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_OUTA_12>


<ESMA_QUESTION_OUTA_0>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_OUTA_0>

Q13 : Is there a direct link/connection between an outage on an equity primary market and those derivatives that have these instruments as underlyings?
<ESMA_QUESTION_OUTA_13>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_OUTA_13>

Q14 : In your view is there any further element ESMA should consider in the proposed guidance?
<ESMA_QUESTION_OUTA_14>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_OUTA_14>
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