AIMA

167 Fleet Street, London EC4A 2EA, UK
+44 (0)20 7822 8380
info@aima.org

aima.org

European Securities and Markets Authority
201-203 rue de Bercy

CS 80910

75589 Paris Cedex 12

Paris

France

Submitted via webportal

9 September 2022
Dear Sir or Madam,

Re: Draft technical standards on the notifications for cross-border marketing and
management of AlFs and UCITS

The Alternative Investment Management Association (AIMA)' appreciates the opportunity to
comment on the European Securities and Markets Authority (ESMA) consultation? on the draft
technical standards regarding notifications to be submitted by Undertakings for the Collective
Investment in Transferable Securities (“UCITS") management companies and alternative investment
fund managers (“AIFMs") to national competent authorities (“NCAs”) to undertake cross-border
marketing or management activities in host Member States.

AIMA and its members have read with interest ESMA's consultation paper and in particular, the draft
Regulatory Technical Standards (“RTS") and Implementing Technical Standards (“ITS”) containing the
template notification letters on both cross-border marketing and cross-border management of
UCITS and alternative investment funds (“AlFs”). Although the content of the letters is mostly similar
to the information to be provided at present, we note that some key changes have been proposed,
for example, in respect of;
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e information to be notified in relation to the provisions of activities in a host Member State by a
UCITS management company (“UCITS ManCo”) or AIFM;

e a UCITS ManCo or AIFM's envisaged marketing strategy in the host Member State in relation to
each UCITS or AIF; and

e the envisaged marketing targets in the home and host Member States, in particular as regards
the minimum and maximum capital raising target, the expected duration of the marketing and
the revenues treatment.

The proposals in the consultation paper will, among other things, require UCITS ManCos and AlIFMs
to make practical and costly compliance and operational changes to incorporate the new technical
standards into their cross-border marketing and management notifications.

While we are supportive of the EU’s ambition to achieve a true single market for capital in Europe
and facilitate cross-border investing, we would encourage ESMA not to inadvertently introduce
additional costs and burdens which could amount to creating new barriers to the cross-border
distribution of funds and higher fees for investors. In particular, our members have highlighted to
us the below areas of concern with ESMA's current proposals in the consultation paper.

The draft ITS propose that competent authorities of the home and host Member States should
receive updated information if there is any change in the detail of a notification and to any of the
particulars communicated in the initial notification of cross-border marketing. We agree that it is
necessary to notify competent authorities of material changes to key information, such as the name
and contact details of the UCITS ManCo or AIFM in question. However, a requirement to notify the
competent authority of any change to other information submitted within or alongside the
notifications appears burdensome and costly. This is particularly so with respect to: (i) changes to
the information submitted in Part 3 ('Compliance with the national laws and regulations of the home
Member State of the AIFM') of Annex Il and Annex IV to the draft ITS; and (ii) changes to the
supporting documents that are submitted alongside the notification.

Changes to the information submitted in Part 3 ('Compliance with the national laws and regulations of
the home Member State of the AIFM') of Annex Ill and Annex IV to the draft ITS

Part 3 of Annex Ill and IV to the draft ITS requires AIFMs to submit detailed information regarding
proposed marketing strategy and distributors. This includes the name, address and contact details
of third party distributors. In typical market practice for the raising of a fund intended for
professional investors, this information may not be certain at the time at which the AIFM makes its
marketing notification and may be subject to change throughout the course of the fund raising. The
requirement to notify the competent authorities each time there is a change to the proposed
marketing strategy and the distributors would be burdensome for both the AIFM and the competent
authority. As a result, we recommend clarifying in Article 7 of the RTS that the information provided
in Part 3 of Annex Ill and IV to the ITS does not need to be resubmitted each time there is a change
to that information. Instead, the information should be completed at the point of time of the initial
notification or when there are material changes to key information.
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Changes to the supporting documents that are submitted alongside the notifications

In the case of notifications under the AIFMD, it is not entirely clear from the current draft of Article
7 of the RTS whether notification is required if there is a change to the attachments that are
submitted to the notification, or only if there is a change to the information that is entered into the
notification itself. We assume that the intention is to only require notifications in the event of
changes to the information that is entered into the notification itself and not to the attachments.

By way of background, Annexes Il and IV to the draft ITS require an AIFM to submit with its
marketing notification:

e The latest version of the AIF rules or instruments of incorporation;
e The latest version of the offering document (e.g., prospectus);
e The AlF's latest annual report; and

e Any additional information referred to in Article 23(1) of Directive 2011/61/EU for each AIF the
AIFM intends to market.

In practice, unlike the documentation for many retail products, the legal and marketing
documentation for funds intended for professional investors evolves over an extended period of
time, as each investor in a closed-end fund may seek to negotiate certain concessions or disclosures.
This means that a typical closed-end fund will hold closings over a period of approximately 1 - 2
years (with in some cases, for instance, 15 - 20 closings) and may amend its documentation
numerous times during this period.

It would therefore be very burdensome for both the AIFM and the competent authority if the RTS/ITS
required an AIFM to resubmit its notification each and every time that a new investor has required
changes to be made to the overall fund documents. It is also difficult to see the benefit to investors
that would result from this constant re-filing - all new investors are provided with the latest version
of a fund's offering document and legal documentation, as a matter of course, prior to their
subscriptions. Accurate, timely investor disclosure is already required under the AIFMD (and PRIIPs
Regulation, if applicable).

As a result, we would suggest that the requirement for AIFMs to notify the competent authority in
the event of any change to the detail of the notification should explicitly exclude the requirement to
notify the competent authority of changes to the supporting documentation that is submitted with
the notification for closed-end funds. Instead, the requirement to notify the competent authority of
changes to the detail of the notification should cover only the text entered into the notification itself,
such as the AIFM's contact details.
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We hope our comments are helpful and we would be happy to discuss any of the matters addressed
in this letter with you in further detail. For further information please contact Jennifer Wood, AIMA’s
Global Head of Asset Management Regulation, at jwood@aima.org.

Yours faithfully,

JiFi Kroél
Deputy CEO
Global Head of Government Affairs
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