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Comments on the ESMA Consulation on Guidelines on certain aspects of the MiFID II suitability requirements (ESMA35-43-2998)

The Division Bank and Insurance of the Austrian Federal Economic Chamber, as legal representative of the entire Austrian banking and insurance industry, appreciates the possibility to comment on the above cited Draft Document. We would like to note the following comments and remarks.

“Two steps approach not feasible in practice” 
According to para 18, 31 ”Approach followed for the review of the 2018 guidelines” respectively para 26 2., 79 “Draft Guidelines”, knowledge, experience, financial situation and other investment objectives (step 1) have to be assessed prior to the sustainability preferences of the client (step 2). 
We believe that this expectation/requirement by ESMA seems in contrast to the overarching aim of sustainability and the level 2 text in the Delegated Regulation/Directive, which seem to integrate sustainability in the current regime. 
Therefore, we believe it should be possible to assess the “traditional” suitability criteria (e.g. knowledge) and sustainability preferences of the client in a single step. However, firms which decide a two steps approach is better suited for their assessment should be free to do so. We advocate for amending/clarifying the ESMA Guidelines in this regard. 

“Update of the information of the client” 
According to para 28 ”Approach followed for the review of the 2018 guidelines” respectively para 55. “Draft Guidelines”, the information of the client regarding sustainability preferences could be updated either during the next regular update of the information of the client or during the first meeting with the client following the entry-into-application of the amendments to the MiFID II Delegated Regulation. 
We understand these paragraphs as “in any case, after the application of MiFID II Delegated Regulation (2nd August 2022), either the regular update or an investment advice meeting.” There cannot be a mandatory update of the information of the client prior to 2nd August 2022 as the Guidelines have to be in line with the requirements of the level 2 text. 
This said, we also believe that “meeting” as the current wording states refers only to meetings which focus on investment advice, e.g. a meeting during which the client wishes to discuss her/his account or a loan must not lead a mandatory update of the information on sustainability preferences. 
Both aspects should be clarified in the final ESMA Guidelines. 

“Staff explanations to clients regarding sustainability preferences” 
According to para 41 ”Approach followed for the review of the 2018 guidelines” respectively para 104 “Draft Guidelines”, staff giving investment advice or information about financial instruments should be able to explain to clients the different aspects in non-technical terms. 
We do not believe that this requirement is feasible. We wanted to raise the point that the definition of “sustainability preferences” is very complex and references the MiFID Delegated Regulation, which references the Disclosure Regulation, which references the Taxonomy Regulation. Beside this, there is currently uncertainty about the definition, to name just the “qualitative and quantitative elements” as an example. We understand that defining sustainability preferences was and is difficult form a political point of view, however this must not lead to a burden shift from the legislator to firms. 
We advocate to delete the wording “in non-technical terms” as this is not possible due to the rather complex definitions.

“104. Staff giving investment advice or information about financial instruments, structured deposits, investment services or ancillary services to clients on behalf of the firm (including when providing portfolio management) must possess the necessary knowledge and competence required under Article 25(1) of MiFID II (and specified further in ESMA Guidelines for the assessment of knowledge and competence54), including with regard to the suitability assessment. Staff should also have the necessary knowledge and competence with regard to the criteria of the sustainability preferences as specified in Article 2(7) of the MiFID II Delegated Regulation and be able to explain to clients the different aspects in non-technical terms on best effort basis. To that effect, firms should give staff appropriate trainings.”

Yours sincerely,

Dr. Franz Rudorfer
Managing Director
Division Bank and Insurance
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