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Responding to this paper 
ESMA invites comments on all matters in this paper and in particular on the specific questions. Comments are most helpful if they:
respond to the question stated;
indicate the specific question to which the comment relates;
contain a clear rationale; and
describe any alternatives ESMA should consider.
ESMA will consider all comments received by 29 April 2022. 
All contributions should be submitted online at www.esma.europa.eu under the heading ‘Your input - Consultations’. 
Publication of responses
All contributions received will be published following the close of the consultation, unless you request otherwise. Please clearly and prominently indicate in your submission any part you do not wish to be publicly disclosed. A standard confidentiality statement in an email message will not be treated as a request for non-disclosure. A confidential response may be requested from us in accordance with ESMA’s rules on access to documents. We may consult you if we receive such a request. Any decision we make not to disclose the response is reviewable by ESMA’s Board of Appeal and the European Ombudsman.
Data protection
Information on data protection can be found at www.esma.europa.eu under the heading Legal Notice.
Who should read this paper


[image: esma_8_V3]

[image: esma_8_V3]
This document will be of interest to all stakeholders involved in the securities markets. It is primarily of interest to competent authorities, investment firms and market operators that are subject to MiFID II and MiFIR. This paper is also important for trade associations and industry bodies, institutional and retail investors, their advisers, consumer groups, as well as any market participants because the MiFID II and MiFIR requirements concern the market structure of the EU and the perimeter of trading that should be considered as multilateral and regulated as such. 
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Q1 Do you agree with the interpretation of the definition of multilateral systems? 
<ESMA_QUESTION_TVPM_1>
The Italian Banking Association (ABI) welcome this opportunity to comment on ESMA’s draft “Opinion on Trading Venues’ Perimeter” as it discusses, and aims at complementing, the foundations of a part of MiFID2 legislative framework. In general terms, we understand ESMA’s intention to provide more and more clarity on the founding definitions and principles of MiFID2’ framework but, having carefully read the considerations presented in the Draft Opinion, we have gathered a wide general warning from our member banks on the recommendations provided. Rather than leaving stakeholders with a consistent understanding, the draft Opinion born genuine further questions and worries, unfortunately even where ESMA made the effort to complement the text with practical examples and figures, given that some of those appeared non applicable to them, or different than expected.
Hence, our main preliminary suggestion is for ESMA to ask Local NCAs for a firmer enforcement of the legislation currently in force, prior to considering the publication of an Opinion, which would add a layer of non-legally binding interpretations by the ESMA. To complement this, we believe that the only step to take at this point in time to really ensure a harmonised application of the definitions and provisions discussed in the Opinion, would be an amendment of the relevant legislation, consisting in moving the relevant set of definitions from the text of the MiFID2 Directive to the text of MiFIR Regulation. In fact, this is specifically provided for in the recent Commission’s Proposal for a Review of the MiFID2 and MiFIR legislative framework aimed at the CTPs’ set-up and launch (i.e. COM(2021) 726 final and COM(2021) 727 final). 
Coming to the core topic(s) of this question Q.1., i.e. the “interpretation of the multilateral systems’ definition” (as per pages 10-to-13), we found the four characterising features of multilateral systems (MSs) clear but we also believe they are inferable as such directly from the legislative text with no need for further explanations and interpretations by ESMA for each of the key features recalled above, leading to an apparent extension of the MSs perimeter. This occurs, for instance, when ESMA recalls (par. 25 and 26) RFQ systems operated by investment firms to fall within the scope of MSs and, accordingly, in the scope of the relevant authorisation procedure, which is quite unexpected for our members who are currently complying to MiFID2 provisions in this scope.
With specific regards to the concept of “interaction between trading interests”, we believe that its definition (par. 19-25 of the Draft Opinion, see pages 29-30) should be better clarified in the Opinion due to the fundamental importance that the above-mentioned definition plays in the whole context of the Opinion and in many paragraphs thereof. Indeed, simply putting into contact different trading interests cannot be regarded as sufficient to lead to the qualification as “Trading Venue” in the absence of a set of rules i) that are established ex ante and ii) that govern how the relevant contract is due to be concluded. In this respect, we fear that the word “arrange” may be a source of uncertainty from an interpretative standpoint as long as is used alongside two other words, i.e. “match” and “negotiate”. In all likelihood, “arrange” should be considered as something different from (and not related to) the “conclusion” of the contract as such and, hence, a preliminary stage of the whole process.
<ESMA_QUESTION_TVPM_1>

Q2 Are there any other relevant characteristics to a multilateral system that should be taken into consideration when assessing the trading venue authorisation perimeter?
<ESMA_QUESTION_TVPM_2>
The definitions of “Regulated Market, “MTF” and “OTF” share a fundamental feature as they envisage the “conclusion of a contract” as a key distinguishing element, and not just the mere “interaction between trading interests”. Indeed, based on our understanding of MiFID II rules, there should be no automatic equation between “Multilateral System” and “Trading Venues”. The three “Trading Venues” (i.e. RMs, MTFs and OTFs) are defined as “Multilateral Systems” but nevertheless must meet specific requirements in order to be qualified as “Trading Venues”, including that “bringing together or the interaction of multiple third-party buying and selling interests” must result in the conclusion of a contract.
Also, it is worth mentioning the interpretive guidance provided by ESMA in Q&A n.7 Paragraph 5 “Multilateral and bilateral system” included in ESMA Q&As on MiFID II and MiFIR market structures topic. Indeed, the question «Can a trading venue use its trading systems and platforms to arrange transactions that are then reported and ultimately executed on another trading venue?», is answered negatively by ESMA. In particular, ESMA noticed that the fundamental characteristic of a trading venue is to execute transactions and that a trading venue should not be allowed to arrange transactions without formalizing the execution of those transactions under its rules and systems. 
The above-mentioned guidance provided by ESMA in its Q&A seems to be overridden by the Opinion.
Eventually, we agree on the consideration that technology and automation may vest a role in making more complex the task of distinguishing bilateral and multilateral systems. However, we believe that ESMA, in close cooperation with local NCAs, shall pay specific attention in avoiding any indirect penalization (or adverse selection) of the new technological systems in use by investment firms (which at times may appear to be multilateral, but are not such). This, indeed, could induce in the medium term a shift to “less automated” or “more manual” systems, for the sake of demonstrating the non-multilateral nature of the system actually used.
<ESMA_QUESTION_TVPM_2>

Q3 In your experience, is there any communication tool service that goes beyond providing information and allows trading to take place? If so, please describe the systems’ characteristics. 
<ESMA_QUESTION_TVPM_3>
We gathered no evidence on communication tool services going beyond the provision of information, allowing trading to take place.
However, we take the occasion of this Question to elaborate some considerations on this part of the Opinion. Indeed, as indicated by ESMA, a system
· that does not enable members to match, to arrange and/or to negotiate but that merely allows the communication of different trading interests
· where there is not genuine trade execution or arranging taking place therein such as bulletin boards used for advertising buying and selling interest, other entities aggregating or pooling potential buying or selling interests, and
· that limits itself to general advertising and/or aggregation of trading interests,
…should not qualify as “Multilateral” and, consequently, as “Trading Venue”.
Consistently, it would be advisable to clarify in the eventually revised Draft Opinion that those systems that limit themselves to provide a general connection between operators should not be considered as “Multilateral” and, consequently, should not require authorization as “Trading Venues”.
<ESMA_QUESTION_TVPM_3>

Q4 Are you aware of any EMS or OMS that, considering their functioning, should be subject to trading venue authorisation? If yes, please provide a description. 
<ESMA_QUESTION_TVPM_4>
The evidence we gathered does not show any Order Management Systems or Execution Management Systems that should be subject to the trading venue authorization.
In fact, we noticed, to a certain extent, ESMA’s will to frame these systems within the definition of a Multilateral System. However, it should be recalled that EMSs are systems that allow investment firms to comply (among others) with the obligation to pursue the best interest in the execution of clients’ orders (i.e. best execution) and that they are central to the so-called best execution policy which investment firms executing orders on behalf of clients are provided with. Indeed, amongst other activities, EMSs allow i) handling the orders on the various execution venues provided for by their execution policies; ii) comparing the various prices on regulated markets, multilateral trading systems (MTS) and liquidity providers in order to get the best execution for their final clients.
This necessarily provides for the gathering of quotes from all various venues that are “in scope”, therefore including systematic internalisers, market makers and liquidity providers; so not just trading venues (as it may be inferred by Figure 1 and 2 on page 17).
On the basis of the feedback we gathered, such systems are configured in compliance with MiFID2 provisions and cannot constitute “multilateral systems”, while the reading provided by ESMA would make them fall within the perimeter of systems subject to authorization as a Multilateral System.
Hence, in our opinion, OMSs and EMSs should be excluded from the MSs perimeter when they do not and cannot offer the possibility to conclude transactions (in financial instruments) on third-party multilateral systems.
Finally, the eventual revised text of the Draft Opinion should also make clear that, in those cases where these systems do not constitute a separate and autonomous entity vis-à-vis the intermediary which makes use of it, they should not be included in the definition of “Trading Venue”.
<ESMA_QUESTION_TVPM_4>

Q5 Do you agree that Figure 4 as described illustrates the operation of a bilateral system operated by an investment firm that should not require authorisation as a trading venue? 
<ESMA_QUESTION_TVPM_5>
We agree on figure 4 describing the operation of a bilateral system operated by an investment firm that should not require authorisation as a trading venue.
<ESMA_QUESTION_TVPM_5>

Q6 Do you agree that a “single-dealer” system operator by a third party, as described in Figure 5, should be considered as a multilateral system? If not, please explain.
<ESMA_QUESTION_TVPM_6>
Based on the feedback we gathered from our member banks, we do not share the consideration that “a single-dealer system operator by a third party, as described in Figure 5, should be considered as a multilateral system”. Indeed, among the conditions for authorization under MiFID II, MTFs and OTFs are required to have at least three materially active members or users, each having the opportunity to interact with all the others in respect to price formation.
A so-called “single-dealer platform”, where trading always takes place against a single investment firm, should be considered a systematic internaliser, were it to comply with the requirements included in this Regulation (as per Recital 20 MiFIR).
<ESMA_QUESTION_TVPM_6>

Q7 Do you agree that systems pre-arranging transactions that are formalised on a trading venue, even when arranged in a multilateral way, should not be required to be authorised as trading venues? Do you agree with the justification for such approach? 
<ESMA_QUESTION_TVPM_7>
We have not gathered sufficient feedback and evidence to provide our views on systems pre-arranging transactions that are formalised on a trading venue.
<ESMA_QUESTION_TVPM_7>

Q8 Are there any other conditions that should apply to these pre-arranged systems? 
<ESMA_QUESTION_TVPM_8>
On this regard, we have no evidence to provide specific feedback.
<ESMA_QUESTION_TVPM_8>

Q9 Are there in your views any circumstances where it would not be possible for an executing trading venue to sign contractual arrangements with the pre-arranging platforms? If yes, please elaborate
<ESMA_QUESTION_TVPM_9>
On this regard, we have no evidence to provide specific feedback.
<ESMA_QUESTION_TVPM_9>
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