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[bookmark: _Toc280628648]Responding to this paper 
The European Securities and Markets Authority (ESMA) invites responses to the specific questions listed in the Discussion Paper on the review of the clearing thresholds published on the ESMA website.

Instructions
Please note that, in order to facilitate the analysis of the large number of responses expected, you are requested to use this file to send your response to ESMA so as to allow us to process it properly. Therefore, ESMA will only be able to consider responses which follow the instructions described below:
· use this form and send your responses in Word format (pdf documents will not be considered except for annexes);
· do not remove the tags of type <ESMA_QUESTION_DP_EMIR_CTs> - i.e. the response to one question has to be framed by the 2 tags corresponding to the question; and
· if you do not have a response to a question, do not delete it and leave the text “TYPE YOUR TEXT HERE” between the tags.
Responses are most helpful:
· if they respond to the question stated;
· indicate the specific question to which the comment relates;
· contain a clear rationale; and
· describe any alternatives ESMA should consider.

Naming protocol
In order to facilitate the handling of stakeholders’ responses please save your document using the following format:
ESMA_DP_EMIR_CTs_NAMEOFCOMPANY_NAMEOFDOCUMENT.
e.g. if the respondent were ESMA, the name of the reply form would be:
ESMA_ DP_EMIR_CTs_ESMA_REPLYFORM 

Deadline
Responses must reach us by 19 January 2021.
[bookmark: _Toc335141334]All contributions should be submitted online at www.esma.europa.eu under the heading ‘Your input - Consultations’.

Publication of responses
All contributions received will be published following the end of the consultation period, unless otherwise requested. Please clearly indicate by ticking the appropriate checkbox in the website submission form if you do not wish your contribution to be publicly disclosed. A standard confidentiality statement in an email message will not be treated as a request for non-disclosure. Note also that a confidential response may be requested from us in accordance with ESMA’s rules on access to documents. We may consult you if we receive such a request. Any decision we make is reviewable by ESMA’s Board of Appeal and the European Ombudsman.
[bookmark: _Toc335141335]
Data protection
Information on data protection can be found at www.esma.europa.eu under the headings ‘Legal notice’ and ‘Data protection’.



General information about respondent
	Name of the company / organisation
	Uniper SE
	Activity
	Non-financial counterparty

	Are you representing an association?
	☐
	Country/Region
	Germany



Introduction
Please make your introductory comments below, if any:

<ESMA_COMMENT_DP_EMIR_CTs>
[bookmark: _Hlk91055961][bookmark: _Hlk90212297]Uniper SE is of the opinion that ESMA’s review of the EMIR clearing thresholds offers an opportunity to facilitate the energy transition, enhance European competitiveness and improve market functioning, whilst safeguarding transparent and safe financial markets.
We therefore urge ESMA to review and increase the EMIR clearing threshold for commodities (“EMIR CCT”) to a systemic relevant level, considering the higher level of clearing thresholds in 3rd country jurisdictions (e.g., the USD 8 Billion threshold under the U.S. Dodd-Frank-Act) and lower breadth of application across these jurisdictions. This proposal means that only relatively simple amendments to the Level 2 text of EMIR (Article 11 of Regulation (EU) No 149/2013) would be required.
This EMIR CCT increase would facilitate the energy transition and enhance European competitiveness by:
1) Enabling more effective hedging - By further enabling the development of open and competitive energy and commodity derivatives markets in the EU, it would enable energy firms to support the energy transition by providing liquidity to OTC markets and offering hedging opportunities to renewable energy producers and industrial consumers to reduce their commercial risks.
2) [bookmark: OpenAt]Enhancing European competitiveness - By aligning the EU regime with those in other jurisdictions subject to the same G20 commitments to regulate derivatives markets, it would enhance the competitiveness of European firms and enhance the development of euro-denominated energy and commodity markets. 
3) Ensuring high standards are maintained - By safeguarding the EMIR goals of transparent and safe markets, our proposed review adheres to the aims of EMIR to make derivatives markets more transparent, to mitigate credit risk and to reduce operational risks.
We would like to refer to the respective examples, supporting data and arguments provided by EFET (e.g. independent legal benchmark study of 4 October 2021).

<ESMA_COMMENT_DP_EMIR_CTs>


Please explain if you see a need for further clarification on how to identify OTC contracts for the purpose of the calculation of the positions to be compared to the clearing thresholds.
<ESMA_QUESTION_ DP_EMIR_CTs_1>
TYPE YOUR TEXT HERE

<ESMA_QUESTION_ DP_EMIR_CTs_1>

Please explain if you see a need for further clarification to identify OTC contracts that can be considered as reducing risks directly relating to commercial activity or treasury financing activity. And please mention any additional aspects to be further considered with regards to the hedging exemption.
<ESMA_QUESTION_ DP_EMIR_CTs_2>
We are requesting to keep at least the current Level 1 and 2 definitions of hedging in place and to keep this independent of any future review of the EMIR CCT.
However, we believe that the understanding of the term of underlying commercial business (“commercial activity”) in Art. 10 (3) of EMIR REFIT, which can be hedged through OTC derivatives transactions, should be clarified by ESMA through its EMIR QAs under the current Level 2 text of Article 10(1) of CDR 129/2013.  
The term “commercial activity” is currently understood to cover only non-financial business (non-MiFID II activities), i.e., currently it does not cover transactions qualified as commodity derivatives under MiFID II. Therefore, hedging the commercial risk of a first (non-hedging) derivative transaction – which forms part of the main commercial business of an NFC – with another second risk-reducing derivative transaction is currently not recognised as hedging, although economically the latter transaction can reduce the market price risk of the former. Hence, the understanding of the term “commercial activity” should be clarified in the sense that a core commercial activity of an NFC can consist of buying, selling or owning financial instruments (e.g. see the wording of the new ESMA EMIR QAs (OTC Question 10 (d), page 29, 31 – see link). 
For example, energy firms enter into a virtual Power Purchase Agreement (“PPA”), e.g., in the form of a financially settled fix-for-floating swap with a renewable energy producer. Due to various considerations including regulatory constraints this facilitation regularly takes the form of virtual offtake structures which renewable energy asset developers and producers require as a risk management tool (and without which these projects would not materialize).
The payments under such contracts depend not only on a price index, but also on the real physical production of a wind or solar farm by taking account the meter data of produced renewable energy (“pay as produced”). Therefore, these contracts share some characteristics of commercial power production and physical delivery activities.
These virtual offtake structures (such as virtual PPAs) qualify today as MiFID II financial instruments and therefore such activity is not deemed to constitute an eligible underlying commercial activity that could be hedged through OTC derivatives from the perspective of the energy trader. This narrow understanding of commercial activity is hence putting a real limitation to renewable energy business development. 
The renewable energy industry would in our view greatly benefit from a clarification of the definition of underlying commercial activity to include financial instruments offered by NFCs as a risk management service to third parties for physical renewable energy project development.
In addition, an energy trading firm might enter into a financial commodity derivative with another NFC to hedge its commodity price risk stemming from another commodity derivatives transaction previously entered into in the course of its core activity of energy trading. If that latter derivative does not hedge a corresponding commercial risk of the energy trading firm, that latter derivative is of a non-hedging nature, but still forms part of the core commercial activity of the concerned energy trading firm. In such a case the energy trading firm typically hedges the commodity price risk from the original derivative by entering into a further offsetting derivative which from an economical perspective is an effective hedge and thus objectively measurable as reducing the risk from the original derivative and thus should be classified as a hedge under the EMIR Level 2 rules.

<ESMA_QUESTION_DP_EMIR_CTs_2>

Please provide information and examples on how counterparties count fungible ETDs and OTC derivatives for the purpose of the calculation of the clearing thresholds?
<ESMA_QUESTION_ DP_EMIR_CTs_3>
TYPE YOUR TEXT HERE

<ESMA_QUESTION_ DP_EMIR_CTs_3>

Please provide data and arguments to illustrate the potential impact of the lack of an equivalence decision under Article 2a of EMIR and what could be done to alleviate your concerns (besides an equivalence decision)? Please specify the kind of transactions and activities that would be affected and the purpose of those, and whether there are alternatives.
<ESMA_QUESTION_ DP_EMIR_CTs_4>
The clearing threshold for commodities under EMIR is defined at a relatively low level of a gross notional value of EUR 3bn (“EMIR CCT”). This threshold is assessed on a group-wide and world-wide basis, with hedging trades ignored.
[bookmark: _Hlk90049004]In practice, the non-equivalence under Art. 2a of EMIR and re-characterisation of derivatives traded on non-equivalent UK venues, i.e., ICE, as OTC derivatives expose EU NFCs to the risk of exceeding the EMIR CCT.
Consequently, the lack of an equivalence decision exposes EU NFCs to the risk of becoming NFC+s, which are subject to mandatory clearing and/or bilateral margining requirements as well as certain other more onerous elements of EMIR, although the transactions on IFEU are centrally cleared and margined according to international standards.

<ESMA_QUESTION_ DP_EMIR_CTs_4>

Please describe the scenarios when transactions do not qualify as hedging transactions.
<ESMA_QUESTION_ DP_EMIR_CTs_5>
Please see our response to Q2 above.

<ESMA_QUESTION_ DP_EMIR_CTs_5>

Please describe your views on how the EMIR framework works (also compared to other regimes) for the purpose of the clearing thresholds and the requirements triggered by those? Please provide examples and supporting data.
<ESMA_QUESTION_ DP_EMIR_CTs_6>
We propose to ESMA and EU Commission to increase the EMIR CCT by way of a quick-fix amendment to Article 11 of Regulation (EU) No 149/2013 to a more systemic level comparable to other regimes (e.g., such as the USD 8 Billion threshold under the U.S. Dodd-Frank-Act). 
[bookmark: _Hlk93494762][bookmark: _Hlk79571414]We would like to refer to the respective examples, supporting data and arguments provided by EFET in their answer (including the independent legal benchmark study of 4 October 2021).  
In particular we note:
· The EU EMIR framework provides EU non-financial firms with very limited headroom to offer suitable OTC hedging products to renewable energy producers in the EU. When looking internationally it can be seen that the relatively low level of the EMIR clearing threshold of EUR 3bn for commodities creates a strong incentive for EU energy firms to reduce their OTC trading derivatives activities, including the provision of hedges to renewable energy producers. 
· [bookmark: _Hlk82099871][bookmark: _Hlk81485929]The reason is that for an energy firm providing hedges to renewable energy producers, these transactions will usually not be a hedge by itself and count against the EMIR clearing threshold. This is because energy firms which enter into these types of hedge transactions do not usually hedge the commercial risks of their business but rather those of the renewable energy producers. The current restrictive understanding of the hedging definition of Article 10(1) CDR 149/2013 and the applicable interpretation of ESMA QAs do limit the ability of energy firms to categorise such transactions as reducing risk related to their own business. 
· The EMIR CCT was defined in 2012 at a low fixed level of a gross notional value of 3bn (see Article 11 (e) CDR 149/2013). When compared to the prices in 2012, in 2021 the prices for gas, power and EUAs have increased considerably. This means that the gross notional value of open positions in OTC derivatives contracts relating to these commodities have substantially increased and, consequently, NFCs` positions in these quickly consume the fixed EMIR CCT. Hence, the headroom available in 2021 for NFCs to enter into new OTC derivative transactions is dramatically further reduced when compared to the date of setting the EMIR CCT in 2012. Therefore, the current low EMIR CCT level does not provide enough margin to NFCs to mitigate the current and any future price volatilities. 
· The current restrictive netting methodologies, see ESMA QA (OTC Question 3 (f) ), unduly inflate the gross notional values of OTC derivatives counting against the EMIR CCT. Other regulations applicable to energy commodity trading firms display a substantial wider understanding of netting, in particular for the ancillary activity tests under the CDR 2017/592.
· The Level 1 text of EMIR (Articles 2 (7), 2a (1), 10 (1) provides that derivative contracts, which are not traded on EU regulated markets or on equivalent 3rd country exchange, are OTC Derivatives which count against the EMIR CCT. Also OTC Derivatives centrally cleared on a voluntary basis on such a CCP remain OTC derivatives for the purpose of the EMIR CCT calculations (ESMA EMIR QA, OTC Question 3 (d) (2) ).
· The EMIR CCT calculation under the Level 1 text of EMIR (Article 10 (3) ) includes intragroup transactions and this inflates the gross notional values of OTC derivatives counting against the EMIR CCT. If two NFCs belonging to the same group enter into an intragroup transaction with each other, which does not fall within the hedging definition, both sides of the transaction should be counted (ESMA EMIR QA, OTC Question 3 (d) (1)). The total contribution to the group-level threshold calculation would therefore be twice the notional amount of the contract.
This effect is compounded for non-financial groups, which typically use one trading entity as access to the markets that is specialised in dealing in commodity derivatives (the “trading entity”) with entities outside the group. If this trading entity enters into external derivative contracts which mirrors one or more non-hedging intragroup derivative contracts, then the EMIR CCT calculation would therefore amount to 3 times the notional amounts of these contracts (ESMA EMIR QA, OTC Question 3 (e)). 
· The calculation of the EMIR CCT under Article 10 (3) of EMIR is based on an outstanding notional exposure, i.e., shall be calculated by averaging the aggregated month-end outstanding notional values for the previous 12 months resulting from all relevant OTC derivatives contracts (ESMA EMIR QA, OTC Question 3 (a)). For example, the remaining outstanding notional exposure of a 10 year OTC swap counts during its entire duration against the EMIR CCT calculation. 
Unlike under EMIR, under the U.S. DFA only swaps that have been entered into in the previous 12 months count against the threshold. Therefore, swaps entered into for a period of more than a year will drop out on a rolling basis. Any double or multiple counting of existing swaps and the respective open positions – as under EMIR – is avoided (see page 36 of attached Benchmark Study). In fact, the USD 8 Billion threshold under the Dodd-Frank Act measures the dealing activity of a person rather than the size of actual open positions

<ESMA_QUESTION_ DP_EMIR_CTs_6>

Considering the current coverage provided by the clearing thresholds in relation to credit derivatives and the different type of counterparties (FCs and NFCs); is there any aspect or issue you consider ESMA should look into or pay attention to?  Please, in your answer, provide as granular details and any relevant data to illustrate your response.
<ESMA_QUESTION_ DP_EMIR_CTs_7>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_ DP_EMIR_CTs_7>

Considering the current coverage provided by the clearing thresholds in relation to interest rate derivatives and the different type of counterparties (FCs and NFCs); is there any aspect or issue you consider ESMA should look into or pay attention to?  Please, in your answer, provide as granular details and any relevant data to illustrate your response.
<ESMA_QUESTION_ DP_EMIR_CTs_8>
TYPE YOUR TEXT HERE

<ESMA_QUESTION_ DP_EMIR_CTs_8>

Considering the current coverage provided by the clearing thresholds in relation to commodity derivatives and the different type of counterparties (FCs and NFCs); is there any aspect or issue you consider ESMA should look into or pay attention to?  Please, in your answer, provide as granular details and any relevant data to illustrate your response.
<ESMA_QUESTION_ DP_EMIR_CTs_9>
We believe that ESMA should not focus on the EU perspective when performing the data analysis, but instead take a global approach.

<ESMA_QUESTION_ DP_EMIR_CTs_9>

Considering the current coverage provided by the clearing thresholds in relation to equity derivatives and the different type of counterparties (FCs and NFCs); is there any aspect or issue you consider ESMA should look into or pay attention to?  Please, in your answer, provide as granular details and any relevant data to illustrate your response.
<ESMA_QUESTION_ DP_EMIR_CTs_10>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_ DP_EMIR_CTs_10>

Considering the current coverage provided by the clearing thresholds in relation to currency derivatives and the different type of counterparties (FCs and NFCs); is there any aspect or issue you consider ESMA should look into or pay attention to? Please, in your answer, provide as granular details and any relevant data to illustrate your response.
<ESMA_QUESTION_ DP_EMIR_CTs_11>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_ DP_EMIR_CTs_11>

Beyond the different treatments between FCs and NFCs in the calculation, are there differences between the different types of counterparties that might justify a different calibration of the actual clearing thresholds? In addition, please consider if a different calibration of the current clearing thresholds by type of counterparty should apply in the same manner to all asset classes. Please provide any supporting data that might help illustrate your response.
<ESMA_QUESTION_ DP_EMIR_CTs_12>
We believe – in line with advice by the CEBS, academic literature and current market data – that the current (by global standards, quite low) EMIR commodity clearing threshold of €3 billion can be increased to a substantially higher level without jeopardising the stability of the wider financial markets share the arguments provided by EFET: 
· The size of the commodity derivatives markets is very small compared to other derivatives markets – Commodity derivatives account for only 1% of the outstanding notional value in 2020 (see ESMA Annual Statistics, Figure ASRD.4), while almost 80% come from interest rate derivatives. The stability of the financial sector (a key objective of EMIR) is therefore mainly dependent on asset classes other than commodities.
· NFCs account for the largest shares of counterparties in commodity derivatives – NFC accounted for 39% of the total notional amount in commodity derivatives in 2020 (see ESMA Annual Statistics, Figure ASRD.19). The level of the commodity clearing threshold therefore mainly affects the non-financial sector.
· NFCs active on the energy and commodity markets are not of systemic importance for the wider traditional financial markets. A failure of a non-financial commodity trading firm would not trigger a “broader contagion” of the financial sector, for example, triggering the failure of a systemically important financial institution. This view is supported by numerous independent analyses. For example, the Advice CEBS of 10th October 2007 to the EU Commission (“CEBS-Advice”; page 2, ref. 12) clearly stated that “… systemic risk concerns … appear significantly smaller relative to the systemic risks posed by banks and ISD financial investment firms. In the commodities case studies examined in this report, systemic concerns were limited and contained.” This analysis is still valid today because the characteristics and nature of commercial activities generally undertaken by commodity trading firms have not changed fundamentally. ESMA seems to share this view in its consultation paper (see para. 157: “[…] the absolute number of NFCs trading with commodity derivatives […] is lower than for other asset classes, which suggest NFCs are less significant from a systemic risk perspective.”).
· These arguments are supported by empirical evidence provided by Kerste et al. (link), which shows that the high use of commodity derivatives in the energy sector does not imply high contagion risk from the energy sector towards the banking sector. Indeed, the correlation between defaults in the energy sector and defaults in the banking sector is comparable to that between the banking sector and the food and construction sectors.

<ESMA_QUESTION_DP_EMIR_CTs_12>

Looking at the simulations presented in the paper and at the impact they would have, do you have any views on the sensitivities of the thresholds?
<ESMA_QUESTION_DP_EMIR_CTs_13>
TYPE YOUR TEXT HERE
We refer to the answer provided by EFET. 

<ESMA_QUESTION_DP_EMIR_CTs_13>
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