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[bookmark: _Toc280628648]Responding to this paper 
The European Securities and Markets Authority (ESMA) invites responses to the specific questions listed in the Discussion Paper on the review of the clearing thresholds published on the ESMA website.

Instructions
Please note that, in order to facilitate the analysis of the large number of responses expected, you are requested to use this file to send your response to ESMA so as to allow us to process it properly. Therefore, ESMA will only be able to consider responses which follow the instructions described below:
· use this form and send your responses in Word format (pdf documents will not be considered except for annexes);
· do not remove the tags of type <ESMA_QUESTION_DP_EMIR_CTs> - i.e. the response to one question has to be framed by the 2 tags corresponding to the question; and
· if you do not have a response to a question, do not delete it and leave the text “TYPE YOUR TEXT HERE” between the tags.
Responses are most helpful:
· if they respond to the question stated;
· indicate the specific question to which the comment relates;
· contain a clear rationale; and
· describe any alternatives ESMA should consider.

Naming protocol
In order to facilitate the handling of stakeholders’ responses please save your document using the following format:
ESMA_DP_EMIR_CTs_NAMEOFCOMPANY_NAMEOFDOCUMENT.
e.g. if the respondent were ESMA, the name of the reply form would be:
ESMA_ DP_EMIR_CTs_ESMA_REPLYFORM 

Deadline
Responses must reach us by 19 January 2021.
[bookmark: _Toc335141334]All contributions should be submitted online at www.esma.europa.eu under the heading ‘Your input - Consultations’.

Publication of responses
All contributions received will be published following the end of the consultation period, unless otherwise requested. Please clearly indicate by ticking the appropriate checkbox in the website submission form if you do not wish your contribution to be publicly disclosed. A standard confidentiality statement in an email message will not be treated as a request for non-disclosure. Note also that a confidential response may be requested from us in accordance with ESMA’s rules on access to documents. We may consult you if we receive such a request. Any decision we make is reviewable by ESMA’s Board of Appeal and the European Ombudsman.
[bookmark: _Toc335141335]
Data protection
Information on data protection can be found at www.esma.europa.eu under the headings ‘Legal notice’ and ‘Data protection’.



General information about respondent
	Name of the company / organisation
	ANIGAS
	Activity
	Non-financial counterparty

	Are you representing an association?
	☒
	Country/Region
	Italy



Introduction
Please make your introductory comments below, if any:

<ESMA_COMMENT_DP_EMIR_CTs>
Anigas welcomes ESMA initiative of opening a consultative process about a possible review of the EMIR clearing thresholds, as this offers an opportunity to enhance European competitiveness and energy transition, whilst safeguarding transparent and safe financial markets.
More specifically, Anigas urges ESMA to review and significantly increase the EMIR clearing threshold to a more systemically relevant level, taking into account the most recent evolutions in commodity markets. Hopefully such increase could be applied in a few months time, in order for it to be effective for threshold calculation of 2022
<ESMA_COMMENT_DP_EMIR_CTs>


Please explain if you see a need for further clarification on how to identify OTC contracts for the purpose of the calculation of the positions to be compared to the clearing thresholds.
<ESMA_QUESTION_ DP_EMIR_CTs_1>
Anigas does not see specific needs of further clarifications on how to identify OTC contracts 
<ESMA_QUESTION_ DP_EMIR_CTs_1>

Please explain if you see a need for further clarification to identify OTC contracts that can be considered as reducing risks directly relating to commercial activity or treasury financing activity. And please mention any additional aspects to be further considered with regards to the hedging exemption.
<ESMA_QUESTION_ DP_EMIR_CTs_2>
Consistently with a recent Q&A on this subject matter, ESMA could consider clarifying its understanding of the concept of commercial activity, in order for it to also encompass the hedging of risks stemming from entering into commodity derivatives, when these financial instruments belong to the core commercial activity of an NFC
<ESMA_QUESTION_DP_EMIR_CTs_2>

Please provide information and examples on how counterparties count fungible ETDs and OTC derivatives for the purpose of the calculation of the clearing thresholds?
<ESMA_QUESTION_ DP_EMIR_CTs_3>
Anigas associates usually treat and distinguish OTC and ETD derivatives based on EMIR provisions and ESMA guidelines, which are quite straightforward on this regard. Namely, the OTC activity also typically includes any derivative negotiated on non-EU trading venues not considered as equivalent according to article 2.a of EMIR
<ESMA_QUESTION_ DP_EMIR_CTs_3>

Please provide data and arguments to illustrate the potential impact of the lack of an equivalence decision under Article 2a of EMIR and what could be done to alleviate your concerns (besides an equivalence decision)? Please specify the kind of transactions and activities that would be affected and the purpose of those, and whether there are alternatives.
<ESMA_QUESTION_ DP_EMIR_CTs_4>
In the absence of a recognition decision by the EU Commission, only the adoption of mitigating actions (decrease of the trading activity on UK venues and/or the switch to other exchanges where feasible) is currently avoiding the breach of the EMIR clearing threshold in June 2022 for some EU groups.

As a matter of fact, the failure to recognize the equivalence of some UK venues under Art. 2a of EMIR determines the need for EU counterparties of treating derivatives traded on such venues as OTC derivatives, so increasing the number of instruments in scope of the EMIR clearing threshold calculation.
The above is exposing some EU NFCs to the risk of rapidly exceeding the EMIR clearing threshold. Therefore, several energy firms are being forced to restrict their non-risk reducing activities on UK exchanges for avoiding a breach of the EMIR clearing threshold.

ESMA should take into account that as far as possible EU counterparties try to avoid a NFC+ scenario, due to the burdensome and overwhelming provision of bilateral collateralization, which typically has widespread effects for all asset classes and for all legal entities belonging to the Group breaching the threshold. Such overwhelming and burdensome consequences would also oblige NFCs+ to frozen huge amounts of liquidity - recently roughly estimated at some billion euros for the largest European groups - which one way or another, completely or partially, such groups will not be able to use in new investments (typically green and sustainable investments in these decades).

Moreover, it is remarkable that this issue is being determined in practice by positions in centrally cleared derivatives (executed on markets and cleared on counterparties which, in fact, were EU regulated markets and CCPs up to about a year ago), whereas the overall amount of trading activity related to non-cleared OTC derivatives is very limited as a general rule. In other words, the potential breach may arise from a type of trading activity which is devoid of the typical counterparty risk characterizing non-cleared OTC derivatives (which was the initial intentional focus of the threshold calculation exercise).

In this context the essential part of NFCs strategy for avoiding cost increases related to the non-recognition of UK exchanges consists in reducing trading activities on UK regulated venues (venues having rules and clearing services totally comparable with those in the EU, if not identical). Such an option significantly hampers the ability of EU companies of pursuing their legitimate interest of doing business, in comparison with non-EU entities, hence leading to unintended negative consequences for EU firms. 

In this moment, the most reasonable expectation being that the UK markets remain the worldwide centre of liquidity for certain commodities, the reluctance to recognize their equivalence to EU regulated markets is having the counterproductive effect of damaging the interest of EU companies, putting them in a competitive disadvantage with respect to non-EU ones.
The recognition of ICE would have solved the situation and would have drastically reduced or eliminated the need of a threshold increase at least in the medium term.

<ESMA_QUESTION_ DP_EMIR_CTs_4>

Please describe the scenarios when transactions do not qualify as hedging transactions.
<ESMA_QUESTION_ DP_EMIR_CTs_5>
Scenarios when transactions do not qualify as hedging transactions include all cases where no underlying commercial risk is hedged
<ESMA_QUESTION_ DP_EMIR_CTs_5>

Please describe your views on how the EMIR framework works (also compared to other regimes) for the purpose of the clearing thresholds and the requirements triggered by those? Please provide examples and supporting data.
<ESMA_QUESTION_ DP_EMIR_CTs_6>
In comparison with other similar non-EU regimes pursuing the same aim of increasing the transparency and mitigating the risks of derivatives and OTC derivatives markets, Anigas shares the general understanding that the EMIR regime is particularly restrictive, in the sense that it has the lowest applicable thresholds (e.g., commodity derivative clearing threshold of 3 billion euros per group against 8 billion USD per group in the US, and even higher levels in other jurisdictions) and applies it to a rather large set of transactions, products and activities (global scope for activities of EU based groups, inclusion of centrally cleared derivatives under certain conditions).
<ESMA_QUESTION_ DP_EMIR_CTs_6>

Considering the current coverage provided by the clearing thresholds in relation to credit derivatives and the different type of counterparties (FCs and NFCs); is there any aspect or issue you consider ESMA should look into or pay attention to?  Please, in your answer, provide as granular details and any relevant data to illustrate your response.
<ESMA_QUESTION_ DP_EMIR_CTs_7>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_ DP_EMIR_CTs_7>

Considering the current coverage provided by the clearing thresholds in relation to interest rate derivatives and the different type of counterparties (FCs and NFCs); is there any aspect or issue you consider ESMA should look into or pay attention to?  Please, in your answer, provide as granular details and any relevant data to illustrate your response.
<ESMA_QUESTION_ DP_EMIR_CTs_8>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_ DP_EMIR_CTs_8>

Considering the current coverage provided by the clearing thresholds in relation to commodity derivatives and the different type of counterparties (FCs and NFCs); is there any aspect or issue you consider ESMA should look into or pay attention to?  Please, in your answer, provide as granular details and any relevant data to illustrate your response.
<ESMA_QUESTION_ DP_EMIR_CTs_9>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_ DP_EMIR_CTs_9>

Considering the current coverage provided by the clearing thresholds in relation to equity derivatives and the different type of counterparties (FCs and NFCs); is there any aspect or issue you consider ESMA should look into or pay attention to?  Please, in your answer, provide as granular details and any relevant data to illustrate your response.
<ESMA_QUESTION_ DP_EMIR_CTs_10>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_ DP_EMIR_CTs_10>

Considering the current coverage provided by the clearing thresholds in relation to currency derivatives and the different type of counterparties (FCs and NFCs); is there any aspect or issue you consider ESMA should look into or pay attention to? Please, in your answer, provide as granular details and any relevant data to illustrate your response.
<ESMA_QUESTION_ DP_EMIR_CTs_11>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_ DP_EMIR_CTs_11>

Beyond the different treatments between FCs and NFCs in the calculation, are there differences between the different types of counterparties that might justify a different calibration of the actual clearing thresholds? In addition, please consider if a different calibration of the current clearing thresholds by type of counterparty should apply in the same manner to all asset classes. Please provide any supporting data that might help illustrate your response.
<ESMA_QUESTION_ DP_EMIR_CTs_12>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_DP_EMIR_CTs_12>

Looking at the simulations presented in the paper and at the impact they would have, do you have any views on the sensitivities of the thresholds?
<ESMA_QUESTION_DP_EMIR_CTs_13>
Anigas takes advantage of this question to highlight that any consideration about changes in the level of the EMIR threshold should be forward looking or at least should try not to disregard the most imminent discontinuities on the market. 
More specifically, Anigas invites ESMA, as ESMA itself is suggesting in paragraph 10 of the present consultation, to also take into account 2021 data, as well as other possible evolutions on the market: such as the possibility that in the future NFCs may be able and willing to increase the amount of financial instrument offered bilaterally to renewable energy producers and industrial consumers, to reduce the commercial risks of the latter and hence support the energy transition.
The necessity to take into account the most recent discontinuities in the market happens to be quite important for year 2021, where two relevant phenomena and events have been observed: the failure by EC to recognize the equivalence of UK exchanges, in relation to which ESMA may refer to Anigas reply to Question 4; and the recent considerable increase in energy and commodity prices. With reference to the latter, the EMIR clearing threshold was set a decade ago at 3 billion euros. When compared to the prices in 2012, in 2021 the prices for gas, power and EUAs raised significantly. This result is a considerable increase of the gross national value in the related OTC derivatives contracts, representing an additional reason for NFCs to quickly consume their clearing threshold. 
Finally, when assessing market data, ESMA should also consider that European NFCs presence on the market is conditioned by the necessity of avoiding as far as possible any breach of the EMIR clearing threshold (simply because of its considerable financial and organizational corporate-wide consequences).
It is in light of all the above that Anigas invites ESMA to consider a significant increase in the level of the EMIR clearing threshold, to be estimated and applied on the basis of the most recent data and information and taking due account of the possible future evolutions of OTC derivatives markets.
<ESMA_QUESTION_DP_EMIR_CTs_13>
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