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[bookmark: _Toc280628648]Responding to this paper 
The European Securities and Markets Authority (ESMA) invites responses to the specific questions listed in the Discussion Paper on the review of the clearing thresholds published on the ESMA website.

Instructions
Please note that, in order to facilitate the analysis of the large number of responses expected, you are requested to use this file to send your response to ESMA so as to allow us to process it properly. Therefore, ESMA will only be able to consider responses which follow the instructions described below:
· use this form and send your responses in Word format (pdf documents will not be considered except for annexes);
· do not remove the tags of type <ESMA_QUESTION_DP_EMIR_CTs> - i.e. the response to one question has to be framed by the 2 tags corresponding to the question; and
· if you do not have a response to a question, do not delete it and leave the text “TYPE YOUR TEXT HERE” between the tags.
Responses are most helpful:
· if they respond to the question stated;
· indicate the specific question to which the comment relates;
· contain a clear rationale; and
· describe any alternatives ESMA should consider.

Naming protocol
In order to facilitate the handling of stakeholders’ responses please save your document using the following format:
ESMA_DP_EMIR_CTs_NAMEOFCOMPANY_NAMEOFDOCUMENT.
e.g. if the respondent were ESMA, the name of the reply form would be:
ESMA_ DP_EMIR_CTs_ESMA_REPLYFORM 

Deadline
Responses must reach us by 19 January 2021.
[bookmark: _Toc335141334]All contributions should be submitted online at www.esma.europa.eu under the heading ‘Your input - Consultations’.

Publication of responses
All contributions received will be published following the end of the consultation period, unless otherwise requested. Please clearly indicate by ticking the appropriate checkbox in the website submission form if you do not wish your contribution to be publicly disclosed. A standard confidentiality statement in an email message will not be treated as a request for non-disclosure. Note also that a confidential response may be requested from us in accordance with ESMA’s rules on access to documents. We may consult you if we receive such a request. Any decision we make is reviewable by ESMA’s Board of Appeal and the European Ombudsman.
[bookmark: _Toc335141335]
Data protection
Information on data protection can be found at www.esma.europa.eu under the headings ‘Legal notice’ and ‘Data protection’.



General information about respondent
	Name of the company / organisation
	BDEW Bundesverband der Energie- und Wasserwirtschaft
	Activity
	Non-financial counterparty

	Are you representing an association?
	☒
	Country/Region
	Germany



Introduction
Please make your introductory comments below, if any:

<ESMA_COMMENT_DP_EMIR_CTs>
[bookmark: _Hlk91055961][bookmark: _Hlk90212297]BDEW is of the opinion that BDEW’s review of the EMIR clearing thresholds offers an opportunity to facilitate the energy transition, enhance European competitiveness and improve market functioning, whilst safeguarding transparent and stable safe financial markets.
We therefore urge ESMA to review and increase the current value of the EMIR clearing threshold for commodities (“EMIR CCT”) to a systemic relevant level, considering both the envisaged changes in the energy markets (“energy transition”) as well as the higher level of clearing thresholds in 3rd country jurisdictions and lower breadth of application across these jurisdictions. This means that only relatively simple amendments to the Level 2 text of EMIR (Article 11 of Regulation (EU) No 149/2013) would be required.
This EMIR CCT increase would facilitate the energy transition and enhance European competitiveness by:
1) Enabling more effective hedging - By further enabling the development of open and competitive energy and commodity derivatives markets in the EU, it would enable energy firms to support the energy transition by providing liquidity to OTC markets and offering hedging opportunities to renewable energy producers and industrial consumers to reduce their commercial risks.
2) Enhancing European competitiveness - By aligning the EU regime with those in other jurisdictions subject to the same G20 commitments to regulate derivatives markets, it would enhance the competitiveness of European firms and enhance the development of euro-denominated energy and commodity markets. It is notable that the attached independent Benchmark Study on international best practice concluded that the EU EMIR regime applies the lowest clearing threshold applicable to the largest set of entities, products and activities.
3) Ensuring high standards are maintained - By safeguarding the EMIR goals of transparent and safe markets, our proposed review adheres to the aims of EMIR to make derivatives markets more transparent, to mitigate credit risk and to reduce operational risks.
In this regard, BDEW fully supports the work and analysis provided by EFET and respective studies (i.e. Benchmark Study “Commodity derivative clearing under EMIR - A cross jurisdictional analysis –“; Frontier Study available in March 2022.

<ESMA_COMMENT_DP_EMIR_CTs>


Please explain if you see a need for further clarification on how to identify OTC contracts for the purpose of the calculation of the positions to be compared to the clearing thresholds.
<ESMA_QUESTION_ DP_EMIR_CTs_1>
BDEW is of the opinion that a substantial increase of the EMIR clearing threshold for commodities is necessary to facilitate the energy transition, enhance European competitiveness and improve market functioning, whilst safeguarding transparent and safe markets. For this purpose a change of the Level 2 text of EMIR would be required (Article 11 of Regulation (EU) No 149/2013); adjustments only to ESMA’s QAs on EMIR implementation would not be sufficient to achieve these objectives.
In this context we would also raise the following issue:
The EMIR CCT was defined in 2012 at a low fixed level of a gross notional value of 3bn (see Article 11 (e) CDR 149/2013). When compared to the prices in 2012, in 2021 the prices for gas, power and EUAs have increased considerably. This means that the gross notional value of open positions in OTC derivatives contracts relating to these commodities have substantially increased and, consequently, NFCs` positions in these quickly consume the fixed EMIR CCT. Hence, the headroom available in 2021 for NFCs to enter into new OTC derivative transactions is dramatically further reduced when compared to the date of setting the EMIR CCT in 2012. Eventually, this could even mean that NFCs are forced to reduce their trading activities and/or close positions if the gross national value of their existing open positions would exceed the EMIR CCT only because of these price increases. Therefore, the current low EMIR CCT level does not provide enough margin to NFCs to mitigate the current and any future price volatilities. 
In this context it is important to see that the calculation of the EMIR CCT under Article 10 (3) of EMIR is based on an outstanding notional exposure, i.e., shall be calculated by averaging the aggregated month-end outstanding notional values for the previous 12 months resulting from all relevant OTC derivatives contracts (ESMA EMIR QA, OTC Question 3 (a)). For example, the remaining outstanding notional exposure of a 10-year OTC swap counts during its entire duration against the EMIR CCT calculation. This approach is very different to other jurisdictions. Unlike under EMIR, under the U.S. DFA only swaps that have been entered into in the previous 12 months count against the threshold. Therefore, under this regime. swaps entered into for a period of more than a year will drop out on a rolling basis. Any double or multiple counting of existing swaps and the respective open positions – as under EMIR – is avoided. In fact, the threshold under the Dodd-Frank Act measures the dealing activity of a person rather than the size of actual open positions

<ESMA_QUESTION_ DP_EMIR_CTs_1>

Please explain if you see a need for further clarification to identify OTC contracts that can be considered as reducing risks directly relating to commercial activity or treasury financing activity. And please mention any additional aspects to be further considered with regards to the hedging exemption.
<ESMA_QUESTION_ DP_EMIR_CTs_2>
Hedging transactions are excluded from the EMIR threshold calculations for commodities (“EMIR CCT”). What constitutes a trade that is “objectively measurable as reducing risks directly relating to the commercial activity or treasury financing activity of the NFC or of that group” is further defined in the Level 2 text of Article 10(1) of Commission Delegated Regulation (EU) No 149/2013 (“CDR 149/2013”). We note that the existing EMIR definition of hedging is very similar to the definition in 3rd country jurisdictions such as of the U.S. and acknowledge that it rightly includes portfolio- and macro hedging and hence its definition is not narrower than in comparable 3rd country regimes. However, we note in this context that the substantially higher clearing threshold in those 3rd country jurisdictions renders the limitations of the current hedging exemption less problematic. Therefore, we are requesting to keep at least the current Level 1 and 2 definitions of hedging in place and to keep this independent of any future review of the EMIR CCT.
However, we believe that the understanding of the term of underlying commercial business (“commercial activity”) in Art. 10 (3) of EMIR REFIT, which can be hedged through OTC derivatives transactions, should be clarified by ESMA through its EMIR QAs under the current Level 2 text of Article 10(1) of CDR 129/2013 to cover the following commercial activities:
· The term “commercial activity” is currently understood to cover only non-financial business (non-MiFID II activities), i.e., currently it does not cover transactions qualified as commodity derivatives under MiFID II. Therefore, hedging the commercial risk of a first (non-hedging) derivative transaction – which forms part of the main commercial business of an NFC – with another second risk-reducing derivative transaction is currently not recognised as hedging, although economically the latter transaction can reduce the market price risk of the former.
· Hence, the understanding of the term “commercial activity” could be clarified to cover the hedging of risks stemming from entering into financial instruments (commodity derivatives), when these financial instruments belong to the core commercial activity of an NFC-, e.g., those NFC-s whose core commercial activity is to deal in financial instruments like specialised energy and commodity trading firms do.
· BDEW understands from the wording of the new ESMA EMIR QAs (OTC Question 10 (d), page 29, 31 – see link) that a core commercial activity of an NFC can consist of buying, selling or owning financial instruments.
This concerns the following cases:
· Where the OTC derivatives are used as part of the main commercial activity:
For example, if an energy trader enters into a virtual Power Purchase Agreement (“PPA”), e.g., in the form of a financially settled swap fix-for-floating, with a renewable energy producer. In this respect we would like to stress that energy firms are playing an increasingly important role in facilitating and enabling renewable energy projects, for example, wind farms and hydrogen plants. Due to various considerations including regulatory constraints this facilitation regularly takes the form of virtual offtake structures which renewable energy asset developers and producers require as a risk management tool (and without which these projects would not materialize). 
These virtual offtake structures (such as virtual PPA’s) qualify today as MiFID II financial instruments and therefore such activity is not deemed to constitute an eligible underlying commercial activity that could be hedged through OTC derivatives from the perspective of the energy trader. This narrow understanding of commercial activity is hence putting a real limitation to renewable energy business development. 
The renewable energy industry would in our view greatly benefit from a clarification of the definition of underlying commercial activity to include financial instruments offered by NFC’s as a risk management service to third parties for physical renewable energy project development.
· Hedging of currency (FX) risks:
[bookmark: _Hlk92378285]Financial commodity derivatives are often concluded by energy trading firms to hedge potential price movements resulting from, e.g., physical energy supply contracts or raw materials, which are required within the construction phase of renewable energy projects. Within internationally active company groups, these financial hedges may not necessarily be concluded in the same currency in which the company generally finances itself or otherwise generates cash flows. To reduce this currency risk, companies often enter into FX transactions. As these FX transactions (which are not means of payment under Article 10 CDR 2017/565) are concluded in relation to another financial instrument (the aforementioned financial commodity hedge), these products currently cannot be recognised as an EMIR hedge, although they clearly reduce the currency risk within the group. It would be helpful to clarify that these types of transactions qualify as eligible treasury financing activities in accordance with Art. 10 CDR 149/2013.
· Mitigation of commodity price risks:
An energy trading firm might enter into a financial commodity derivative with another NFC to hedge its commodity price risk stemming from another commodity derivatives transaction previously entered into in the course of its core activity of energy trading. If that latter derivative does not hedge a corresponding commercial risk of the energy trading firm, that latter derivative is of a non-hedging nature, but still forms part of the core commercial activity of the concerned energy trading firm. In such a case the energy trading firm typically hedges the commodity price risk from the original derivative by entering into a further offsetting derivative which from an economical perspective is an effective hedge and thus objectively measurable as reducing the risk from the original derivative and thus should be classified as an hedge under the EMIR Level 2 rules.
Furthermore, we would also support ESMA's suggestion in its June 2019 letter to the European Commission (link) that financial counterparties should be able to take into account the hedging exemption available to non-financial counterparties when calculating the positions of the entities in the group to which the financial counterparty belongs. At the moment, a financial counterparty is required to take into account the positions of all entities in its group, whether FCs or NFCs, whether these are hedging or non-hedging positions. However, the NFCs in that group would calculate their position based on the non-hedging positions of the NFCs in the group. This requires a group containing FCs and NFCs to carry out at least two different sets of calculations for the same group entities. We agree with ESMA that if it is appropriate to assess the positions of an NFC based only on non-hedging positions, it should also be appropriate for an FC in the same group to assess the positions of NFCs in its group on the same basis. However, the current ESMA EMIR QAs (OTC Question 3 (h), page 20, 23 – see link) states – based on a response from the EU Commission – that Article 4a(3) of EMIR does not provide for a hedging exemption for financial counterparties.

<ESMA_QUESTION_DP_EMIR_CTs_2>

Please provide information and examples on how counterparties count fungible ETDs and OTC derivatives for the purpose of the calculation of the clearing thresholds?
<ESMA_QUESTION_ DP_EMIR_CTs_3>
Regarding renewable energy markets, firms use energy and commodity derivatives to mitigate the specific commercial risks triggered by their renewable energy production (i.e. hedging). Renewable energy producers can hedge their commercial risks if they can enter into tailor-made hedging transactions on OTC markets, i.e. if there are energy firms which are willing and able to offer suitable OTC hedge transactions to them. However, the EMIR clearing threshold for commodities discourages these energy firms from providing liquidity to OTC markets and offering effective risk management opportunities to renewable energy producers.
In this context, BDEW is of the opinion that there are usually no fungible financial instruments for these hedging purposes that are traded on regulated markets as well as off-venue. This is for the following reasons:
· For example, the output of wind or solar parks depends on weather conditions, which can obviously change very quickly. Investors in these technologies face uncertainties about how much they will produce, when they will produce it and at what price. To manage these specific risks, they must be able to enter into tailor-made, bilaterally negotiated OTC hedging transactions with energy market participants. These transactions are usually not available at exchanges.
· Thus, managing these risks relies on the presence of firms in the OTC markets which are willing and able to provide tailor-made and structured risk management solutions in the form of transactions in OTC energy and commodity derivatives.
· For example, onshore and offshore wind generators enter into financially settled electricity swaps with particular price features to hedge their specific and complex market price risks. Such contracts cannot be found on regulated markets.
· In addition, even for more standardized risk profiles the contracts in the OTC trading markets are the only hedging possibility simply because the exchanges do not offer the long-term contracts needed to match the long-term commercial risks of the sustainable energy assets in question (such as wind or solar parks).
· Also, market participants do not use exchange products because the setup of an exchange access and the ongoing exchange and clearing processes are too resource intense and exchange trading in particular requires the provision of substantial liquidity funds to fulfil the huge variation and initial margin calls from CCPs. 
· Finally, industrial consumers enter into long-term (10-20 years) power purchase agreements (“PPA”) with renewable power producers or re-sellers of such renewable production. Often such a PPA is structured as a bilaterally negotiated OTC cash settled fixed-for-floating swap, a so-called virtual PPA, which secures the renewable energy producer a fixed margin for its power quantities (hedging) and is combined with the delivery of the Guarantees of Origin (GoOs) to the industrial customer for his de-carbonization purposes. The reason is that for physical PPAs there are fewer potential counterparties and hence less liquidity as physical delivery requires the capability of both counterparties to handle physical deliveries.

<ESMA_QUESTION_ DP_EMIR_CTs_3>

Please provide data and arguments to illustrate the potential impact of the lack of an equivalence decision under Article 2a of EMIR and what could be done to alleviate your concerns (besides an equivalence decision)? Please specify the kind of transactions and activities that would be affected and the purpose of those, and whether there are alternatives.
<ESMA_QUESTION_ DP_EMIR_CTs_4>
TYPE YOUR TEXT HERE
Adverse impacts of the lack of an equivalence decision under Article 2a of EMIR
Introduction
The two exchanges relevant are ICE Futures Europe (“IFEU”) and London Metal Exchange (“LME”).
BDEW is of the opinion that ESMA and the EU Commission shall by way of an EMIR quick-fix proceeding substantially increase the EMIR CCT to an internationally comparable and more systemic relevant level.
As regards the specific question, the adverse impacts of the absence of an equivalence decision in respect of the mentioned exchanges under Article 2a of EMIR are caused by the regulatory fact that trades executed on these platforms will constitute over-the-counter (OTC) trades for the purposes of EMIR:
· EU Non-financial firms (“EU NFCs”), with OTC derivatives in excess of pre-defined EMIR clearing thresholds, are classified as “NFC+s”.
· The clearing threshold for commodities under EMIR is defined at a relatively low level of a gross notional value of EUR 3bn (“EMIR CCT”). This threshold is assessed on a group-wide and world-wide basis, with hedging trades ignored.
· [bookmark: _Hlk90049004]In practice, the non-equivalence under Art. 2a of EMIR and re-characterisation of derivatives traded on non-equivalent UK venues, i.e., ICE and LME, as OTC derivatives expose EU NFCs to the risk of exceeding the EMIR CCT.
· Consequently, the lack of an equivalence decision exposes EU NFCs to the risk of becoming NFC+s, which are subject to mandatory clearing and/or bilateral margining requirements as well as certain other more onerous elements of EMIR, although the transactions on IFEU and LME are centrally cleared and margined according to international standards.
The consequence of this risk is that EU NFCs face an immediate choice between meeting costly and burdensome NFC+-EMIR requirements or restricting their trading activities on UK exchanges to avoid breaching the EMIR CCT, due to lack of alternative similar venues for trading. This situation places EU NFCs at a competitive disadvantage when compared to 3rd country firms and this is solely based on a regulatory necessity for EU firms to avoid breaching the EMIR CCT. 
[bookmark: _Hlk90050020]Ultimately, the alternatives of implementing the NFC+ status or avoiding it by reducing trading activities on ICE UK and LME will increase costs for the industry and cause higher power and gas prices for consumers.

In addition, if a NFC+ implementation would be required, this would trigger enormous costly and burdensome compliance requirements which would only affect EU NFCs. EU NFCs belonging to industrial groups which breach the EMIR CT (NFCs+) will have to comply immediately with costly and burdensome EMIR risk management requirements (Articles 10 and 11 EMIR) following an EMIR CCT breach. In particular, the bilateral collateralisation requirements increase the costs of and even might jeopardize the realisation of green energy projects due to liquidity impacts.
Immediately applicable risk mitigation requirements encompass the following EMIR compliance requirements and impact all legal entities entering in derivatives of any asset class in a group breaching the clearing threshold:
a) Bilateral collateralization of non-centrally cleared OTC derivatives through posting of variation margin (VM) immediately after the EMIR CT breach and initial margin (IM) upon the breach of the threshold under the Margin RTS (CDR 2016/2251). These collateralization obligations basically apply to all asset classes of non-centrally cleared OTC derivatives and across the entire corporate group. Exemptions are only available for a very limited range of products such as physically settled foreign exchange forwards and swaps, the principal amount of currency swaps and – transitionally until 2024 – some equity derivatives. In addition, NFC+s are allowed to reduce the amount of IM to be exchanged by EUR 10mn for intragroup transactions or by EUR 50mn for transactions with counterparties outside the group. However, these exemptions require agreement with the respective counterparty and are subject to complex monitoring obligations on group level. In addition, since there are essentially no exemptions for certain types of counterparties (except for securitisation SPVs), the obligation to post VM and IM applies to all companies of an NFC+ group to the full extent, irrespective of the individual portfolio and volume of transactions. For example, this includes project finance SPVs, that usually enter into very few transactions to hedge their interest rate exposure and which – given the ring-fenced nature of such project finance SPVs – naturally do not possess the liquidity and operational resources to collateralise transactions. The consequential sum of VM and IM for NFC+s can amount to more than € 1-2bn per firm (plus additional costs due to operational effort to comply with NFC+ requirements). This leads to trapped liquidity which EU NFCs cannot, for example, invest in green energy projects or other economically sustainable activities. This trapped liquidity is counterproductive for achieving the aims of the EU’s Green Deal.
b) Further risk mitigation techniques such as timely confirmation deadlines, higher frequency of trade reconciliations, trade compressions and reporting requirements. The implementation and ongoing cost of these measures are considerable.
c) The implementation time frame of these requirements will take at least 12 months and entails significant changes to operational, risk, collateral and legal procedures, including the setting up of a third-party custodian for the exchange of IM collateral.

<ESMA_QUESTION_ DP_EMIR_CTs_4>

Please describe the scenarios when transactions do not qualify as hedging transactions.
<ESMA_QUESTION_ DP_EMIR_CTs_5>
TYPE YOUR TEXT HERE
We refer to our response to Q2 above.

<ESMA_QUESTION_ DP_EMIR_CTs_5>

Please describe your views on how the EMIR framework works (also compared to other regimes) for the purpose of the clearing thresholds and the requirements triggered by those? Please provide examples and supporting data.
<ESMA_QUESTION_ DP_EMIR_CTs_6>
[bookmark: _Hlk83129573] : Increase of EMIR CCT as quick-fix solution to support the energy transition and improve the EU competitiveness
A substantial increase of the EMIR clearing threshold for commodities (“EMIR CCT”) to a more systemic level comparable with thresholds in 3rd country jurisdictions is urgently needed to facilitate the energy transition and enhance European competitiveness.
It has to be acknowledged that sufficient headroom to offer OTC-transactions and to provide liquidity to third parties is required to enable overall economic growth and stability. This aspect is fully considered under the U.S.-DFA where the applicable clearing threshold is determined on the basis of how much liquidity is needed to allow commercial end users to manage their risks. This liquidity, however, would dry out if energy market participants such as corporate utilities have to develop their commercial strategy on the basis of not breaching a considerably low EMIR CCT. In a nutshell, exceeding this threshold is too burdensome and costly and therefore, limiting the trading activities to the disadvantage of the market is most often the only option left. With exactly the same considerations, the U.S. CFTC found it appropriate to determine the threshold by the needs of commercial end users to still find a sufficient number of non-regulated counterparties which, if regulated, would cease such activities and offerings would dry out accordingly.
This potential development represents a real and urgent threat: The relatively small number of non-financial counterparties above the EMIR CCT (“NFC+s”) does not signify that this threshold is set at a high level. It rather reflects the fact that staying below is the dominant corporate strategy. Therefore, the level at which the EMIR CCT is currently set has a very real and limiting impact on corporate activity. With that, and keeping the threshold at the current level, no additional liquidity from non-financial firms will be provided because the costs incurred by exceeding the threshold outweigh any additional income. Given the fact, that such liquidity is needed to foster economic investments in particular regarding the energy transition, increasing the EMIR CCT is the only quick solution for the market.
The reason that, at this stage, BDEW supports not conducting a more fundamental review of the Level 1 EMIR text to address the broader issues of the EMIR CCT is that it would come too late. Such changes – taking account of the given review timeline under EMIR (ESMA report in 2023 and EU Commission report in 2024) – would not be in force and applicable before 2026 or 2027. We note that the EU Commission’s previous EMIR Refit proposal took 2 years before it entered into force and applied (the EU Commission’s proposal of 04 May 2017 was published in the OJ in its adopted form on 28 May 2019 and applied on 17 June 2019). This would be too late in light of the urgency to implement the EU’s Green Deal and to realise the energy transition by 2030 and that otherwise the competitive disadvantages to EU markets and firms will persist for a further 4-5 years.
Overall, we refer to the benchmark study commissioned by EFET on the assessment of international approaches to the regulation of OTC energy and commodity derivatives markets.
The headline conclusion of this study is that the EU EMIR regime includes the lowest clearing threshold applicable to the largest set of entities, products and activities:
· Only the EU applies its regime to all trading activities around the globe without restriction, i.e. all world-wide energy and commodity derivatives activities count against EMIR’s clearing threshold, even if there is no EU-product, EU-venue or EU-entity involved;
· Only the EU includes any centrally cleared OTC derivatives as well as some physically settled exchange traded derivatives into the threshold calculation;
· Several jurisdictions, including Australia and Singapore, limit the application of OTC-clearing regulations solely to financial institutions and, consequently, non-financial market participants are not limited to trade on OTC markets as they are not subject to any clearing threshold test (hence, there is no hedging exemption for non-financial firms either); and
· Those jurisdictions which include non-financial market participants, including the U.S. and the EU, offer privileges for hedging transactions which are not considered for the clearing threshold. However, the definition of eligible commercial risks for hedging under EU EMIR is rather restrictive and the privilege correspondingly narrow.

Potential adverse consequences for the energy transition
As a result of this comparison, we conclude that the restrictive nature of the EU EMIR framework provides EU energy firms with limited headroom to offer suitable OTC hedging transactions to renewable energy producers in the EU and elsewhere in the world. This has direct adverse effects on the liquidity of OTC derivatives markets, the energy transition and European competitiveness (see JEAG Letter of October 2021).
In particular we note:
· The EU EMIR framework provides EU non-financial firms with very limited headroom to offer suitable OTC hedging products to renewable energy producers in the EU. When looking internationally it can be seen that the relatively low level of the EMIR clearing threshold of EUR 3bn for commodities creates a strong incentive for EU energy firms to reduce their OTC trading derivatives activities, including the provision of hedges to renewable energy producers. 
· The reason is that for an energy firm providing hedges to renewable energy producers, these transactions will usually not be a hedge by itself and count against the EMIR clearing threshold. This is because energy firms which enter into this type of hedging transactions do not usually hedge the commercial risks of their business but rather those of the renewable energy producers. The current restrictive understanding of the hedging definition of Article 10(1) CDR 149/2013 and the applicable interpretation of ESMA QAs do limit the ability of energy firms to categorise such transactions as reducing risk related to their own business. 
· The consequence is that energy firms are incentivized to reduce these hedging activities to avoid the risk of breaching the current EMIR clearing threshold. This is because non-financial firms above the EMIR clearing threshold, so-called NFCs+, must comply with prohibitive costly and burdensome regulatory obligations, including clearing and margining obligations (see our explanations under section 1 above).
· In practice, this means that energy firms will offer a relatively limited number of hedging transactions to renewable energy producers. This is because the hedge transactions with renewable energy producers usually reduce a commercial risk of a long duration and great size as the following example shows.
· It only takes a few hedging transactions to consume the entire EMIR clearing threshold of EUR 3bn for commodities. We illustrate this impact based on a wind farm park with a total installed capacity of 1000 MW. The describe 3 scenarios where 250 MW, 500 MW and 1000 MW are hedged under a single virtual PPA:
· Example 250 MW capacity hedged: An operator of an offshore wind farm sells its produced power at a floating price but wants to secure a minimum fix cash inflow via an OTC power swap where he receives fix and pays indexed price for an agreed amount of power. The transaction parameters are (a) 10-year tenor, (b) 250 MW capacity, (c) 40% load factor (runs 40% of all times with full capacity) and (d) 70 EUR/MWh agreed fix price. This single hedge transaction leads to a consumption of the EMIR clearing threshold by the hedging provider of 613,200,000 EURO ( (10 year x 8760 h/year x 40% x 250 MW) x 70 EUR/MWh = 8,760,000 MWh x 70 EUR/MWh) ).
· Same example, but 500 MW hedged: This single hedge transaction leads to a consumption of the EMIR clearing threshold by the hedging provider of 1,226,400,000 EURO ( (10 year x 8760 h/year x 40% x 500 MW) x 70 EUR/MWh = 17,520,000 MWh x 70 EUR/MWh) ).
· Same example, but 1000 MW hedged: This single hedge transaction leads to a consumption of the EMIR clearing threshold by the hedging provider of 2,452,800,000 EURO ( (10 year x 8760 h/year x 40% x 1,000 MW) x 70 EUR/MWh = 35,040,000 MWh x 70 EUR/MWh) ).
· Additionally, this will limit renewable energy producers’ entry into so-called virtual power purchase agreements (virtual PPAs) with industrial customers. These agreements are used as a means of investment financing as they secure the renewable energy producers a fixed margin for their power quantities (hedging) and are combined with the delivery of the Guarantees of Origin (GoOs) to the industrial customers for their de-carbonization purposes. These OTC derivative transactions count against the EMIR clearing threshold insofar as the restrictive hedging definition of EMIR prevents the industrial customer from classifying them as a hedge.
· Lenders to renewable energy projects do as a rule require the producer to conclude a bankable long term PPA with an offtaker to guarantee secure cash flows as prerequisite for such lending. If such a PPA counts against the clearing threshold for the offtaker, it will either not be provided at all or at shorter tenure and at higher costs.
· In addition, the current extreme volatility of market prices for power, EUA’s and natural gas fully underlines the need for such long-term supply arrangements, secured and collateralized against market developments as any marketing or procurement on a short-term spot price basis would entail unbearable commercial risk to any party to such contract.
· [bookmark: _Hlk91061271]Therefore, it is important that energy market participants are encouraged to further develop the OTC energy and commodity derivatives markets so that market liquidity and consequently hedge opportunities for renewable energy producers are increased. This aim can be best achieved through an increase of the EMIR clearing threshold for commodities to a level comparable to the threshold level of the above-mentioned jurisdictions.

<ESMA_QUESTION_ DP_EMIR_CTs_6>

Considering the current coverage provided by the clearing thresholds in relation to credit derivatives and the different type of counterparties (FCs and NFCs); is there any aspect or issue you consider ESMA should look into or pay attention to?  Please, in your answer, provide as granular details and any relevant data to illustrate your response.
<ESMA_QUESTION_ DP_EMIR_CTs_7>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_ DP_EMIR_CTs_7>

Considering the current coverage provided by the clearing thresholds in relation to interest rate derivatives and the different type of counterparties (FCs and NFCs); is there any aspect or issue you consider ESMA should look into or pay attention to?  Please, in your answer, provide as granular details and any relevant data to illustrate your response.
<ESMA_QUESTION_ DP_EMIR_CTs_8>
TYPE YOUR TEXT HERE

<ESMA_QUESTION_ DP_EMIR_CTs_8>

Considering the current coverage provided by the clearing thresholds in relation to commodity derivatives and the different type of counterparties (FCs and NFCs); is there any aspect or issue you consider ESMA should look into or pay attention to?  Please, in your answer, provide as granular details and any relevant data to illustrate your response.
<ESMA_QUESTION_ DP_EMIR_CTs_9>
TYPE YOUR TEXT HERE
BDEW believes that ESMA should not only focus on the EU perspective when performing the data analysis, but instead take a global approach for the following reasons: 
· The EMIR Commodity Clearing Threshold (“EMIR CCT”) calculation has a global scope. This is because under EMIR all world-wide energy and commodity derivatives activities count against the EMIR CCT, even if no EU-product, EU-venue or EU-entity is involved. 
· Energy and commodity markets are global markets. Limiting the analysis to EU27 energy and commodity markets, underestimates the size of these markets which are actually global in nature and therefore overestimates the relative importance of EU27 NFCs in these global markets.
· A too narrow focus ultimately overestimates the systemic relevance of commodity trading by EU NFCs (see also our response to Q 12 where we argue that NFCs are not systemic relevant) and leads to too strict (low) clearing thresholds.
It is noted that ESMA might not have access to the same data with regard to trades conducted outside the EEA. However, a possible work-around could be a comparison of the EU trading data with derivative trading statistics from other jurisdictions (e.g. the US), to gauge the relative size of respective geographic market segments and thereby the size of the overall global market.


<ESMA_QUESTION_ DP_EMIR_CTs_9>

Considering the current coverage provided by the clearing thresholds in relation to equity derivatives and the different type of counterparties (FCs and NFCs); is there any aspect or issue you consider ESMA should look into or pay attention to?  Please, in your answer, provide as granular details and any relevant data to illustrate your response.
<ESMA_QUESTION_ DP_EMIR_CTs_10>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_ DP_EMIR_CTs_10>

Considering the current coverage provided by the clearing thresholds in relation to currency derivatives and the different type of counterparties (FCs and NFCs); is there any aspect or issue you consider ESMA should look into or pay attention to? Please, in your answer, provide as granular details and any relevant data to illustrate your response.
<ESMA_QUESTION_ DP_EMIR_CTs_11>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_ DP_EMIR_CTs_11>

Beyond the different treatments between FCs and NFCs in the calculation, are there differences between the different types of counterparties that might justify a different calibration of the actual clearing thresholds? In addition, please consider if a different calibration of the current clearing thresholds by type of counterparty should apply in the same manner to all asset classes. Please provide any supporting data that might help illustrate your response.
<ESMA_QUESTION_ DP_EMIR_CTs_12>
TYPE YOUR TEXT HERE

<ESMA_QUESTION_DP_EMIR_CTs_12>

Looking at the simulations presented in the paper and at the impact they would have, do you have any views on the sensitivities of the thresholds?
<ESMA_QUESTION_DP_EMIR_CTs_13>
TYPE YOUR TEXT HERE

<ESMA_QUESTION_DP_EMIR_CTs_13>
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