Disclosures

Q1: Please insert here any general observations or comments that you would like to make on this
call for evidence, including any relevant information on you/your organisation and why the topics
covered by this call for evidence are relevant for you/your organisation.

WWEF is pleased to provide feedback to ESMA on the topic of retail investor protection. We focus
primarily on sustainability issues related to retail investment. In addition to our consultation
response, please find our joint NGO briefing on how to incorporate sustainability into the EU Retail
Investment Strategy, which raises 10 recommendations structured in two parts:

A. Focus on distributors: sales and distribution process

1. Monitor whether financial “advisors” properly ask retail clients about their sustainability
preferences

2. Require minimum sustainability competencies of financial “advisors”

3. Align the interests of financial “advisors” with those of their retail clients: ban the payment of
inducements to financial advisers

4. Require that sustainably denominated funds are systematically proposed as a default retail option
(subject to the adoption of recommendations 7 and 10)

5. Ensure that fintech safely empowers retail investors to identify financial products that best match
their sustainability preferences

B. Focus on financial market participants: origination of financial products and product features

6. Disclose sustainability information in a clear, standardised and accessible manner to non-expert
retail investors

7. Establish minimum standard for sustainability denominated funds

8. Ensure retail investor engagement

9. Adequately finalise the EU Ecolabel for financial products

10. Require that sustainability impacts of sustainability denominated financial products on the real
economy are evidenced.

Q2: Are there any specific aspects of the existing MiFID Il disclosure requirements which might
confuse or hamper clients’ decision-making or comparability between products? Are there also
aspects of the MiFID Il requirements that could be amended to facilitate comparability across
firms and products while being drafted in a technology neutral way? Please provide details.

Like MIFID, the SFDR imposes horizontal disclosure requirements that apply to different investment
products, each covered by their own "vertical" legislation. However, as each of the individual
product groups is subject to different disclosure requirements and templates, the sustainability
disclosure required under the SFDR will not be available in a comparable format. The lack of an
integrated harmonised sustainability and financial transparency format can lead to market
fragmentation, consumer misinformation, bad sales incentives and even mis-selling. An omnibus
legislation is required to harmonise product disclosures, and sustainability should be included in
such a legislation.
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Q3: Are there specific aspects of existing MiFID Il disclosure requirements that may cause
information overload for clients or the provision of overly complex information? Please provide
details.

WWEF believes that retail investors need access to clear, concise and understandable sustainability
information in order to provide this critical information in a simple way and enable retail investors to
make use of this information for investment decisions. Indeed, an overwhelming majority of retail
investors (60 to 70% according to various converging studies)! want to invest sustainably; in addition
sustainability-related financial risks are growing fast. The sustainability information must therefore
be systematically integrated in the retail investment decision making process without delay.

Critical sustainability information about financial products for retail investors should be integrated in
a standardised manner in their Key Information Document (KID). This means that it is necessary to be
more specific than what is currently required under Art. 8(3)(c)(ii) of the Packaged Retail Investment
and Insurance-Based Products (PRIIPs) Regulation?. As seen in the delegated act of the PRIIPs
Regulation3, there is no further indication on what the “specific environmental or social objectives”
mean or should encompass.

Sustainability information should be incorporated in two sub-sections of the KID:

e First, in the “description of the type of retail investor to whom the PRIIP is intended to be
marketed” (Art. 8(3)(c)(iii) PRIIPs Regulation and Art. 2(3) of the Delegated Act) — here the
manufacturer or distributor (depending on who is drafting the KID) must specify whether the
product is designed to cater (also) the sustainability preferences of retail investors;

e Second, in the description of the investment objectives, policy, and underlying assets (Art.
8(3)(c)(ii) PRIIPs Regulation and Art. 2(2) Delegated Act) where specific sustainability
information should be disclosed.

e In addition, for Multi-Option PRIIPs (MOPs) the generic KID should specify:

o the two above-mentioned aspects, at a general level;

o whether any of the possible underlying instruments or products may not satisfy
sustainability preferences;

o the specific KID for the underlying option should be drafted under the same rules as the
first two points above, specifying (if applicable) how the sustainability target of the
instrument is aligned with that of the MOP.

Regarding the PEPP KID, the Level 1 regulation requires PEPP manufacturers to include “information,
where available, related to the performance of the PEPP provider’s investments in terms of ESG
factors” (Art. 28(3)(c)(xii) PEPP Regulation). We believe such information is insufficient and should be
also complemented by more granular aspects in terms of sustainability aspects.

The climate alignment score of a given fund should be systematically presented to retail investors in
the KID based on a simple disclosure label. For example, simple disclosures could provide an indication
about whether the fund is aligned with international climate scenarios such as a Paris-compliant 1,5°C
or well below 2°C pathway, or is heading towards climate chaos above +4°C. Alternatively, a coloured
rating system similar to the well-known energy label* (dark green category A is the most sustainable

1 2° Investing Initiative (2020), A Large Majority of Retail Clients Want to Invest Sustainably.

2 “The key information document shall contain the following information: (...) where applicable, specific environmental or social objectives
targeted by the product”.

3 Commission Delegated Regulation (EU) 2017/653.

4 See for example BEUC recommendation: https://www.beuc.eu/publications/beuc-x-2020-

102 how to make sustainable finance real for consumers.pdf. Another alternative could be a thermometer-shaped indicator.
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while red G category the least sustainable) should be provided to investors. There are now tools in the
market enabling such analysis, and several investors provide it. However, to date the various
methodologies and metrics results in a broad range of scorings and ratings that can be inconsistent,
which make minimum requirements for such ratings and scorings necessary. It would be positive that
the Commission assesses how to help accelerate methodological innovation and improvement of such
tools®. The HLEG, in its priority recommendation on retail investment, recommended: “The objective
is to help retail investors to understand the impact of their savings through a small range of metrics
that should remain simple and understandable. (...) To help the industry in overcoming methodological
obstacles, the Commission should support and encourage the development of a common set of
sustainability impact metrics and proxies”®.

It should be made transparent in the KID if a given product is sustainable and why, but also if a given
product does not take sustainability factors into account: a warning should be introduced in the KID.
Such a provision has already been introduced in the Articles 6 and 7 of the Taxonomy Regulation,
requiring that for financial products subject to Article 8 or not subject to Article 8 or 9 of the Disclosure
Regulation for investors (hereafter SFDR, see below), the following statement shall be mentioned:

- Article 6 Taxonomy Regulation (for Art 8 products under SFDR): ‘The “do no significant harm”
principle applies only to those investments underlying the financial product that take into
account the EU criteria for environmentally sustainable economic activities. The investments
underlying the remaining portion of this financial product do not take into account the EU
criteria for environmentally sustainable economic activities.’

- Article 7 Taxonomy Regulation (for products not subject to Art 8 or Art 9 under SFDR): ‘The
investments underlying this financial product do not take into account the EU criteria for
environmentally sustainable economic activities” (though less technical and more
understandable wording should be provided for retail investors).

Another source of inspiration could be the PRIIPs “comprehension alert”’, which warns consumers for
complex financial products with a higher risk of biased payouts and hidden fee structures,
discouraging getting involved in such products: “You are about to purchase a product that is not simple
and may be difficult to understand”.

Ultimately, the taxonomy alignment of a given fund should also be systematically presented to retail
investors in a simply way.

In addition, it is critical to clarify the different categories of financial product articulated in Article 8
and 9 of SFDR. An Article 8 products “promote, among other characteristics, environmental or social
characteristics”, while an Article 9 product “has sustainable investment as its objective”: Article 8
products are understood as ‘light green’ and Article 9 products as ‘dark green’. The ESA’s letter to the
Commission dated 7 January 2021 articulated the need for (broader) clarification in this area.
Currently the market does not have a uniform interpretation, which risks being to the detriment of
retail investor understanding of the financial products they are investing in. It is critical that this is
addressed in order to ensure clarity and consistency, and for retail investors to be able to properly
distinguish between these two categories of financial product - notably through the forthcoming

5 Building for example on these assessments : https://www.tcfdhub.org/wp-content/uploads/2020/10/PAT-Report-20201109-Final.pdf,
and https://www.louisbachelier.org/wp-content/uploads/2020/07/rapport-0607.pdf.

6 HLEG Final report, p28-29. See also the 2° Investing Initiative paper on scores and pros and cons of different metrics, https://2degrees-
investing.org/resource/hello-mr-postman-10-messages-on-portfolio-alignment-itr/.

7 More details at https://www.bettereurope.eu/2017/03/blog-priips-comprehension-alert/.
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Regulatory Technical Standards from ESAs®.

Q4: On the topic of disclosures, are there material differences, inconsistencies or overlaps
between MIFID Il and other consumer protection legislation that are detrimental to investors?
Please provide details.

See our response to Q3.

Q5: What do you consider to be the vital information that a retail investor should receive before
buying a financial instrument? Please provide details

It is critical for retail investors to receive KID documents from PRIIPs and UCITS prior to making
investment decisions, and that this should be provided to them in good time —i.e. sufficiently in
advance of making an investment decision, to give retail investors time to reflect and compare
different offers.

In particular, critical sustainability information about financial products for retail investors should be
integrated in a standardised manner in their KID (see more in our response to Q3) and provided to
them prior to making investment decisions. The typical financial risk information alone is not
sufficient anymore. Indeed, an overwhelming majority of retail investors (60 to 70% according to
various converging studies)® want to invest sustainably, and the sustainability information must
therefore be integrated in their investment decision making process without delay.

The climate alignment score of a given fund should be systematically presented to retail investors in
the KID (see more in our response to Q3).

Such disclosure could be modelled after the synthetic risk indicator (SRI), showing e.g. alignment of a
product with the Paris climate agreement or with the EU Taxonomy objectives, or other indicators of
positive sustainability impact. It could also link to the classification provided in the SFDR and
Taxonomy Regulations.

Introducing a multi-step sustainability index would allow the retail product domain to move away
from the binary nature of existing disclosure tools such as the Taxonomy (eligible or not-eligible) and
the EU Ecolabel (applicable or not applicable), and follow an approach closer to the highly successful
and very well-known EU energy efficiency label (7 categories from dark green “A” to red “G”).

In the specific case of the SFDR, showing consumers that different classifications are possible (e.g. by
greying the others out, or presenting Articles 6-8-9 as a scale) could help to stop the massive
greenwashing that is currently going on with manufacturers presenting SFDR Article 8 products as
deeply "sustainable" whereas most are only making minimal sustainability efforts and contain a
majority of assets that are not sustainable, and would nudge consumers towards the much better
(though not perfect) Article 9 products.

8 Furthermore, it is difficult to link investor’s impact to any of the existing art 8 or 9 products: see https://2degrees-
investing.org/blogs/does-the-sfdr-help-the-impact-focused-retail-investor/.

99e Investing Initiative (2020), A Large Majority of Retail Clients Want to Invest Sustainably.



https://2degrees-investing.org/blogs/does-the-sfdr-help-the-impact-focused-retail-investor/
https://2degrees-investing.org/blogs/does-the-sfdr-help-the-impact-focused-retail-investor/
https://2degrees-investing.org/reports/

Q6: Which are the practical lessons emerged from behavioural finance that should be taken into
account by the Commission and/or ESMA when designing regulatory requirements on disclosures?
Please provide details and practical examples.

Q7: Are there any challenges not adequately addressed by MIFID Il on the topic of disclosures that
impede clients from receiving adequate information on investment products and services before
investing? Please provide details.

WWEF supports ESMA’s Technical Advice on inducements that further measures are needed to
improve client’s understanding of inducements:

e Introducing an obligation to provide in all inducement disclosures an explanation of what
inducements are. Such an explanation should be sufficiently clear and rely on simple
language to ensure that all retail clients understand the nature and impact of inducements.

e C(Clarifying that ex-ante and ex-post inducement disclosures should always be done on an
ISIN-by-ISIN basis. This would allow clients to more easily see where the firm might be more
incentivised to recommend and sell a certain product.

e Lastly, under MiFID II, there is a requirement for financial advisers to provide a quality-
enhancing service to clients when retaining inducements. BEUC supports ESMA’s
recommendation in its Technical Advice on inducements to require intermediaries to
provide a list of the quality enhancing services that they provide to clients on their website
(that is regularly updated).

As demonstrated by the European Commission’s Retail Distribution Study, retail investors struggle to
collect comprehensive information on the fees of investment products, impeding their ability to
compare between different products and distributors. Often, consumers need to talk directly with
an adviser in order receive necessary information to understand the cost of investment products. It
can also often be difficult to find the relevant disclosure documents on the website of providers
(such as the PRIIPs or UCITS KID documents).

Furthermore, it can be difficult for retail investors to find relevant information about the level of
inducements that investment firms receive (as inducements do not need to be disclosed in the UCITS
KID and/or PRIIPS KID documents), and very often this information might be provided at a very late
stage in the investment process.

Q8: In case of positive answer to one or more of the above questions, are there specific changes
that should be made to the MiIFID Il disclosure rules to remedy the identified shortcomings? Please
provide details.

See our response to Q3.

Q9: On the topic of disclosures on sustainability risks and factors, do you see any critical issue
emerging from the overlap of MiFID Il with the Sustainable Finance Disclosure Regulation (SFDR)
and other legislation covering ESG matters?

Further to our answer to Q5, both MiFID and the SFDR provide horizontal regulation across a range
of different investment products. However, the scope of both legislative instruments is not
harmonised. The definition of "investment firm" (providing investment advice) under MiFID and
"financial market participants" (FMP) under SFDR need to be aligned so that any product issued by
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an SFDR FMP is subject to MiFID's distribution rules and vice versa (MiFID intermediaries shall only
sell products that are issued by SFDR-compliant FMPs).

Q10: Are there any other aspects of the MiIFID Il disclosure requirements and their interactions
with other investor protection legislations that you think could be improved or where any specific
action from the Commission and/or ESMA is needed?

Q11: Do you have any empirical data or insights based on actual consumers usage and
engagement with existing MiFID Il disclosure that you would like to share? This can be based on

e.g., consumer research, randomized controlled trials and/or website analytics.

Digital disclosures

Q12: Do you observe a particular group or groups of consumers to be more willing and able to
access financial products and services through digital means, and are therefore disproportionately
likely to rely on digital disclosures? Please share any evidence that you may have, also in form of
data.

Q13: Which technical solutions for digital disclosures (e.g., solutions outlined in paragraph 27 or
additional techniques) can work best for consumers in a digital - and in particular smartphone -
age? Please provide details on solutions adopted and explain how these have proven an effective
way to provide information that is clear and not misleading.

Q14: Would it be useful to integrate any of the approaches set out in paragraph 27 above in the
MIFID Il framework? If so, please explain which ones and why.

Q15: Should the relevant MIFID Il requirements on information to clients be adapted in light of the
increased use of digital disclosures? If so, please explain how and why.

If digital disclosures are adopted for consumers, documents need to be provided in a durable
manner so consumers can store the information in a way that is accessible for future reference.

Q16: Do you see the general need for additional tools for regulators in order to supervise digital
disclosures and advertising behind ‘pay-walls’, semi-closed forums, social media groups,
information provided by third parties (i.e., FINfluencers), etc? Please explain and outline the
adaptions that you would propose.

Digital tools and channels

Robo-advisers

Q17: To financial firms: Do you observe increased interest from retail investors to receive
investment advice through semi-automated means, e.g., robo-advice? If yes, what automated
advice tools are most popular? Please share any available statistics, data, or other evidence on the
size of the market for automated advice.

Q18: Do you consider there are barriers preventing firms from offering/developing automated
financial advice tools in the securities sectors? If so, which barriers?



Q19: Do you consider there are barriers for (potential) clients to start investing via semiautomated
means like robo-advice caused by the current legal framework? If so, please explain and outline
what you consider to be a good solution to overcome these barriers.

Q20: In case of the existence of the above-mentioned barriers, do you have evidence of
the impact that they have on potential clients who are interested in semi-automated
means? For instance, do they invest via more traditional concepts or do they not invest
at all?

Q21: Do you consider the potential risks and opportunities to investors set out above to be
accurate? If not, please explain why and set out any additional risk and opportunities for
investors.

Q22: Do you consider that the existing MiFID regulatory framework continues to be appropriate
with regard to robo-advisers or do you believe that changes should be added to the framework? If
so, please explain which ones and why.

The EU should be careful that any improvements to the consumer disclosure standards through the
harmonisation and extension of KIDs (especially to include sustainability information, see our
response to Q3) is not made irrelevant by a shift towards more selective digital disclosures and semi-
automated distribution. As is the case with other product groups such as medicine and electric
appliances, the key objective of the KID system is to improve comparability for retail consumers
within and between financial product groups.

Online brokers

Q23: Do you think that any changes should be made to MiFID Il (e.g., suitability or appropriateness
requirements) to adequately protect inexperienced investors accessing financial markets through
execution only and brokerage services via online platforms? If so, please explain which ones and
why.

Q24: Do you observe business models at online brokers which pose an inherent conflict of interest
with retail investors (e.g., do online brokers make profits from the losses of their clients)? If so,
please elaborate.

Q25: Some online brokers offer a wide and, at times, highly complex range of products. Do you
consider that these online brokers offer these products in the best interest of clients? Please
elaborate and please share data if possible

Q26: One of the elements that increased the impact on retail investors in the GameStop case was
the widespread use of margin trading. Do you consider that the current regular framework
sufficiently protects retail investors against the risks of margin trading, especially the ones that
cannot bear the risks? Please elaborate.

Q27: Online brokers, as well as other online investment services, are thinking of new innovative
ways to interact and engage with retail investors. For instance, with “social trading” or concepts
that contain elements of execution only, advice, and individual portfolio management. Do you
consider the current regulatory framework (and the types of investment services) to be sufficient
for current and future innovative concepts? Please elaborate.



Q28: Are you familiar with the practices of payment for order flow (PFOF)? If yes, please share any
information that you consider might be of relevance in the context of this call for evidence

Q29: Have you observed the practice of payment for order flow (PFOF) in your market, either from
local and/or from cross border market participants? How widespread is this practice? Please
provide more details on the PFOF structures observed.

Q30: Do you consider that there are further aspects, in addition to the investor protection
concerns outlined in the ESMA statement with regards to PFOF, that the Commission and/or ESMA
should consider and address? If so, please explain which ones and if you think that these concerns
can be adequately addressed within the current regulatory framework or do you see a need for
legislative changes (or other measures) to address them.

Q31: Have you observed the existence of “zero-commission brokers” in your market? Please also
provide, if available, some basic data (e.g., number of firms observed, size of such firms and the
growth of their activities).

Q32: Do you have any information on “zero-commission brokers” business models, e.g., their main
sources of revenue and the incidence of PFOF on their revenue? If so, please provide a description.

Q33: Do you see any specific concern connected to “zero commission brokers”, in addition to the
investor protection concerns set out in the ESMA statement that the Commission and/or ESMA
should consider and address? Please explain and please also share any information that you
consider might be of relevance in the context of this call for evidence. Please also explain if you
consider that the existing regulatory framework is sufficient to address the concerns listed in the
ESMA statement regarding zero-commission brokers or do you believe changes should be
introduced in the relevant MiFID Il requirements.

Q34: Online brokers seem to increasingly use gamification techniques when interacting with
clients. This phenomenon creates both risks and potential benefits for clients. Have you observed
good or bad practices with regards to the use of gamification? Please explain for which of those a
change in the regulatory framework can be necessary. Do you think that the Commission and/or
ESMA should take any specific action to address this phenomenon?

Q35: The increased digitalisation of investment services, also brings the possibility to provide
investment services across other Member States with little extra effort. This is evidenced by the
rapid expansion of online brokers across Europe. Do you observe issues connected to this
increased cross-border provision of services? Please elaborate.

Q36: Do you observe an increasing reliance of retail clients on information shared on social media
(including any information shared by influencers) to base their investment decisions? Please
explain and, if possible, provide details and examples. Do those improve or hamper the decision-
making process for clients?

Q37: What are, in your opinion, the risks and benefits connected to the use of social media as part
of the investment process and are there specific changes that should be introduced in the
regulatory framework to address this new trend?

Frauds and online investments scams can be marketed through online platforms to consumers.
There is evidence that search engines such as Google and Bing routinely advertise investment scams
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through their platforms, and that online platforms fail to properly verify or vet the promoters of
financial products and services. Investors must be better protected online, and online platforms
should have a legal obligation for preventing fake and fraudulent content from being marketed on
their platforms. It is necessary to introduce new requirements under the Digital Services Act (DSA)
for online platforms to “know your business customer” and have greater traceability of the products
and services offered on platforms, introducing for instance a requirement for platforms to regularly
and randomly check and stop fraudulent companies from using their services to sell and promote
illegal and unsafe products to consumers. This requirement should also apply to financial services
products that are marketed through online media platforms to consumers.

Q38: Are you aware of the practices by which investment firms outsource marketing campaigns to
online platform providers/agencies that execute social media marketing for them, and do you
know how the quality of such campaign is being safeguarded?

Q39: Have you observed different characteristics of retail clients, such as risk profiles or trading
behaviour, depending on whether the respective client group bases their investment decision on
information shared on social media versus a client group that does not base their investment
decision on social media information? Please elaborate.

Q40: Do you have any evidence that the use of social media (including copy/mirror trading) has
facilitated the spreading of misleading information about financial products and/or investment
strategies? Please elaborate and share data if possible.

Q41: Have you observed increased retail trading of ‘meme stocks’, i.e. equities that experience
spikes in mentions on social media? Please share any evidence of such trading and, if possible,
statistics on outcomes for retail investors trading such instruments.

Risk warnings

Q42: Do you consider that the current regulatory framework concerning warnings provides
adequate protection for retail investors? If not, please explain and please describe which changes
to the current regulatory framework you would deem necessary and why.

Open Finance

Q43: Do you believe that consumers would benefit from the development of an ‘open finance’
approach similarly to what is happening for open banking and the provision of consumer credit,
mortgages, etc? Please explain by providing concrete examples and outline especially what you
believe are the benefits for retail investors.

Q44: What are, in your opinion, the main risks that might originate from the development of open
finance? What do you see as the main risks for retail investors? Please explain and please describe
how these risks could be mitigated as part of the development of an open finance framework.

Q45: Which client investor data could be shared in the context of the development of an open
finance framework for investments (e.g., product information; client’s balance information;
client’s investment history/transaction data; client’s appropriateness/suitability profile)?

Q46: What are the main barriers and operational challenges for the development of open finance
(e.g., unwillingness of firms to share data for commercial reasons; legal barriers; technical/IT
complexity; high costs for intermediaries; other)? Please explain.



Q47: Do you see the need to foster data portability and the development of a portable digital
identity? Please outline the main elements that a digital identity framework should be focusing
on.

Q48: Do you consider that regulatory intervention is necessary and useful to help the
development of open finance? Please outline any specific amendments to MiFID Il or any other
relevant legislation.

Q49: What do you consider as the key conditions that would allow open finance to develop in a
way that delivers the best outcomes for both financial market participants and customers? Please
explain.



