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• CONSULTATION RESPONSE 

 

Dutch Banking Association consultation response - ESMA call for evidence on certain 
Retail Investor Protection topics 
 
Date: 10 December 2021 

 

 

 

General comments 

 

Q1: Please insert here any general observations or comments that you would like to make on 

this call for evidence, including any relevant information on you/your organization and why the 

topics covered by this call for evidence are relevant for you/your organization. 

The Dutch Banking Association (‘Nederlandse Vereniging van Banken’ or ‘NVB’) has responded to 

numerous consultations over the last years on retail investments and Capital Market Union (‘CMU’) 

topics. The topics of these consultations were isolated from each other, i.e., PRIIPs, Suitability, 

Appropriateness or cost transparency were treated as separate ‘investor protection’ topics with ample 

attention to how investor protection measures could affect the (non-)accessibility of capital markets. 

We believe, to further increase retail investor participation in the EU, the wider regulatory framework 

should be reviewed holistically. We therefore welcome the opportunity to respond to this consultation. 

However, we do not fully understand the narrow scope and outline of this consultation (‘disclosures,’ 

‘digital tools’ and ‘digital tools & channels’). If the CMU goal of wider investor participation is to be 

reached, a broader, more holistic review of the framework should be executed by the European 

Commission (‘EC’) through the ESMA. In our response we therefore focus on these broader topics 

that, one by one, could help achieve CMU-goals, without giving in on a high level of (retail) investor 

protection. 

 

Some NVB recommendations are within the remit of the ESMA to advice on (i.e. level 

2/guidelines/RTS), other recommendations are focused on changes in the level 1 texts (the regulation). 

In general, if our recommendation sees on changing the (delegated) regulation, we urge ESMA to 

advice the European Commission to investigate to change the legal texts in order to achieve CMU-

goals.  

 

Avoid an information overload and make capital markets accessible and understandable  

Financial Markets in Europe are highly regulated. In that sense most (retail) investors are already 

sufficiently protected in the European Union by the current legislative frameworks like MiFID II, UCITS 

and PRIIPs. In our reaction, we will focus on areas where a decrease of information towards retail 

investors is necessary (to eliminate an information overload) and possible (without giving in on a high 

level of investor protection). Furthermore, decreasing regulation goes hand-in-hand with the principle of 

‘one in, one out’, which is one of the core principles of the new Working Programme of the European 

Commission.  

Consultations 

ESMA mentions that no further consultation will be possible, and that this call for evidence is the only 

possibility to provide input before ESMA gives technical advice to the European Commission. We 

believe that any legislative proposal that will follow this call for evidence should be publicly consulted. 
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Therefore, we request ESMA to enter into dialogue with the Commission on the timeline of April 2022, 

especially given the complexity of the issues dealt with in this call for evidence. Rushed implementation 

without any thorough consultation bears the inherent risk of unintended consequences. The tight 

deadline of April 2022 is not ‘carved in stone’, therefore we believe ESMA should urge the Commission 

to allow for further consultations of the legislative proposals that will follow-up this consultation, for 

example around Suitability or Appropriateness. Allowing for further consultation would also be more in 

line with the EC’s aim of ‘Better Regulation.’ 

 

#1 Extend timelines of the Retail Investment Strategy / Call for Evidence 

• We ask ESMA to propose to the EC to relax timelines to consult any major changes to the 
retail investor protection framework. The issues at hand are complex and do not lend 
themselves well for rushed decision making.  
 

 

Level playing field & regulatory arbitrage  

Harmonization of rules (MiFID II) is only effective when supervision is harmonized as well. This is 

unfortunately not the case and therefore regulatory arbitrage is widely spread throughout the European 

Union. This is unacceptable in order for a single market to function properly. We see several regulatory 

arbitrage areas, for example regarding:  

- MiFID II Suitability: A 2021 Pan-European MiFID II study found that: “even though the MiFID 

obligations have resulted in more consistency within the EU, [there is] empirical evidence that 

there is still heterogeneity in important areas when it comes to meeting the MiFID obligations. 

As a result, the operation of these protected measures is also different and there is no full 

harmonization yet. More importantly,  .. in some cases, this could have (negative) influence on 

investor protection and should further be harmonized to meet the initial purpose of the 

requirement(s).”1 As recommended in the study, Dutch banks believe as well that “the 

regulators should make definitions for concepts like ‘the ability to bear losses’ more concrete 

and provide more guidance on how they should be implemented.” This is especially true, 

because banks interpret the concepts (and provisions) arising from MiFID II differently. There 

is still uncertainty about themes such as risk appetite, risk acceptance, and the ability to bear 

losses. Concepts are interpreted and implemented differently throughout the EU. For more 

information, please see our Annex ‘Pan European Research: How is Investor Protection 

(MiFID II) implemented?,’ by Prof. Dr. Tom Loonen (Vrije Universiteit) and Ronald Jansen 

(Ortec Finance). 

 

- MiFID II product intervention measures: we have noticed further restrictions on leveraged retail 

investment products in the Netherlands (‘turbo’s’), whilst there is no European consensus on 

these restrictions. ESMA even notices that “as to whether the taking of measures should be 

considered by other national competent authorities, ESMA is of the opinion that insufficient 

evidence has been gathered so as to make such determination at this stage.”2  

 

- PFOF/ban on inducements: The unlevel playing field regarding inducements leads to an unfair 

situation for both clients and Dutch banks; this must be solved in short notice by the European 

legislator. We believe the EC should assess (i) the impact the MiFID II inducements regime 

has had on the distribution of retail investment products across the Union, (ii) the impact of 

 
1 ‘Pan European Research: How is Investor Protection (MiFID II) implemented?,’ by Prof. Dr. Tom Loonen (Vrije Universiteit) and 

Ronald Jansen (Ortec Finance) 
2 ESMA35-43-2524, paragraph 68 



  

    

Gustav Mahlerplein 29-35 •  1082 MS Amsterdam  •  +31(0)20 55 02 888    www.nvb.nl 

 

 

such a ban depending on the different distribution models existing in the Union and (iii) what 

potential additional actions could be taken to counterbalance the risks of undesired 

consequences linked to a ban on inducements. Countries should not be able to, individually, 

impose a ban on inducements as is the case now and if they are possible to do so, additional 

rules should be in place to protect customers in a better way.  

Regarding PFOF, we refer to our answer in Q30.  

 

- Cryptos: we also see a problem in the lack of a level playing field in relation to other areas 

such as crypto’s. Retail investors should receive – at a minimum - equivalent information on 

instruments regardless of which financial legislation that regulates the investment product.  

 

#2 Prevent regulatory arbitrage 
 

• We propose the regulators should make suitability concepts like ‘ability to bear losses’ 
more concrete. More attention should be paid to the harmonization of supervision; 
Suitability is open to all sorts of interpretation.  

• We believe local product intervention is undesirable in the light of a single, internal 
market. The ‘waterbed’ effect of local intervention is an obvious reason to plead for EU 
wide product intervention measures only. Product intervention measures should be taken 
at an EU level, or not.  

• Regarding a ban on inducements, the unlevel playing field regarding the ban on 
inducements is detrimental to the single market. If an EU-wide ban is not deemed feasible, 
other solutions should be investigated to protect customers and market participants 
affected. Regarding PFOF we refer to our answer in Q30.  

• Regulate areas where a sufficient level of investor protection is lacking, like crypto 
currencies/assets. MiCAR is a good first step but does not ensure an adequate level of 
protection for retail investors and does not warrant a level playing field with MiFID II.  
 

 

Q2: Are there any specific aspects of the existing MiFID II disclosure requirements which might 

confuse or hamper clients’ decision-making or comparability between products? Are there also 

aspects of the MiFID II requirements that could be amended. Please provide details.  

As the (pre-contractual) information is quite extensive it can be difficult for clients to fully understand 

the information and to base their decisions on that information (let alone compare products). 

Further amendments to MiFID II are necessary with regards to: 

• Stapling of information requirements with regards to investment advice (Q3) 

• Loss reporting (see Q6) 

• SFDR Periodic reporting regarding MiFID reporting frequency (Q9)  

• ‘Simple’ investment propositions and harmonizing requirements with UCITS/AIF’s (Q10) 

• Best Execution reports (Q10) 

• Cost transparency (Q15) 

• Paperless / digitisation (Q15)  

• (Online) Suitability Assessment (Q18) 

 

Q3: Are there specific aspects of existing MiFID II disclosure requirements that may cause 

information overload for clients or the provision of overly complex information? Please provide 

details.  
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MiFID Advice: overload of information 

The feedback Dutch banks receive from clients and advisors is that clients are indeed overwhelmed by 
the sheer volume of information provided. In case of an advice by the bank, the client will receive the 
following information: 

• Investment proposal with an explanation of the impact of the transactions on the  portfolio, the 
rationale for the advice and why it suits the specific client.  

• If the client approves the proposal, the advisor will confirm this to the client (normally by 
telephone). The client is again verbally informed about the specifics of the transactions and the 
related costs.  

• Before the transaction is placed the client will receive the suitability statement with the 
breakdown of the costs, the impact of the transactions on the portfolio and the reason why the 
instrument is suitable for the specific client.  

• The client will receive (a link) to the KIDs/KIIDs (if applicable) of the advised instruments. 
 

Especially in cases of an advice by the bank the information contained in the investment proposal and 
the suitability statement seems to be a repetition of information. Banks are concerned that the pre-trade 
information overload results in clients moving to non-advised services.  

Q4: On the topic of disclosures, are there material differences, inconsistencies or overlaps 

between MIFID II and other consumer protection legislation that are detrimental to investors? 

Please provide details.  

PRIIPs and MiFID II 

We believe there are two main issues, the Product Risk Class (‘PRC’) and the cost related information 
in the KI(ID) is not always complete. These two elements can be confusing for clients and the costs are 
not always up to date.  

Examples of the above is: 

• Transaction costs within the fund are not part of the UCITS KID. 

• In- and Exit costs and performance fees are maximum/minimum percentages. These costs 
might be incurred by the fund depended on certain, non-disclosed, thresholds/parameters. This 
is confusing for the average retail clients. 

• The percentages “ongoing charges” are ex post figures of the last full calendar year. Clients 
are faced with different ongoing charges when placing a transaction, as these can be the most 
recent figures.  

 
PRC is calculated based on credit risk and market risk. Taking only these two parameters into account 
means that the vast majority of the equity funds are considered to be PRC 6. For clients it is hard (i.e., 
impossible) to compare different equity funds based on the PRC. As another example, it could be 
mentioned that products involving derivatives have a PRC 7 by default, as a result of which the 
distinctiveness between the use of derivatives for hedging risks and for speculative purposes is lost. 

The PRIIPS Regulation is not aligned with the AIFMD and with the Prospectus regime. This leads to 
undesirable inconsistencies/discrepancies causing a lot of uncertainty in the market. PRIIPS 
Regulation should take explicitly into account that AIFMD (art. 43) leaves it to the member states to 
determine if stricter rules are needed in case of offering (non-EU) AIFs to retail client, incl. whether a 
KID is required. To better align PRIIPS Regulation with AIFMD, PRIIPS Regulation should not require a 
KID where the minimum deposit for the instrument is higher than 100k (offering to so-called ‘high net 
worth individuals’). To better align PRIIPS Regulation with the Prospectus regime, PRIIPS Regulation 
should not require a KID in case the decision to invest in the instrument is made by the discretionary 
portfolio manager of the retail client instead of the retail client itself.  
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PRIIPs & language requirements 

We want to bring the ‘member state option’ under ESMA’s attention. The authorised languages for the 
information documents can differ under PRIIPs and UCITS in members states. For example, in the 
Netherlands a situation exists where for the UCITS KII English and Dutch versions are both authorised 
languages, whereas under PRIIPs a KID in the Dutch language is mandatory. Put differently, the 
Netherlands has not used it is ‘member state option’ under article 7 of the PRIIPs Regulation EU 
1286/2014 to allow for other languages. The ESAs should be aware of the possible differences in 
implementation between member states and the possible negative side-effects this might entail. If a 
member state chooses not to use the member state option, this might be a barrier to the freedom of 
capital movement in general and a shrinking range of investment options for retail investors more in 
particular. 

#3 Harmonize language requirements  

• A solution could be to create a language table similar to the one used for Prospectus 
Regulation ( https://www.esma.europa.eu/sites/default/files/library/2015/11/2014-esma-
342_languages_accepted_for_the_purpose_of_the_scrutiny_of_the_prospectus.pdf). 

 

Q5: What do you consider to be the vital information that a retail investor should receive before 
buying a financial instrument? Please provide details.  

We believe basic cost (one figure) and risk/return figures are vital. All the rest should be available 

somewhere else/optional, but not as vital information. On risk information: a description of the nature 

and risks as prescribed in article 48 DR 2017/565, especially paragraph 1 and 2, are deemed important 

and sufficient.  

 

Q6: Which are the practical lessons emerged from behavioral finance that should be considered 

by the Commission and/or ESMA when designing regulatory requirements on disclosures? 

Please provide details and practical examples.  

Information exhaustion, too much information is detrimental   

Customer research could show at what point a customer stops reading the information. Only a fraction 
of the provided information is read let alone understood. Of course, this is partly the responsibility of 
the customer, but the idea behind providing information is that the customer makes his decisions 
sufficiently informed which is currently not the case. As ESMA/NCA’s hardly provides for consumer 
testing on existing regulations, we will not know how effective (or counter-effective) current disclosures 
are.  

In conversations with NCA’s we often get the impression that if the information was useful only to a 
small minority of consumers, disclosures are thought to be still useful in general. In other words, if the 
information did not benefit the majority of (potential) clients, it – at least – did not harm them either. We 
instead believe that the stacked information towards (potential) clients, who do not read or understand 
the information, is harmful for the majority who want to invest, as their bias that investing is complicated 
and takes a lot of time, is confirmed. This bears the risk of these potential clients dropping out in well-
regulated investment offerings and move to unregulated, speculative  products like crypto’s.   

Jargon  

We consider that the language used in pre-contractual documentation made available to retail 
investors is not at an acceptable level of understandability, in particular in terms of the use of jargon 

https://www.esma.europa.eu/sites/default/files/library/2015/11/2014-esma-342_languages_accepted_for_the_purpose_of_the_scrutiny_of_the_prospectus.pdf
https://www.esma.europa.eu/sites/default/files/library/2015/11/2014-esma-342_languages_accepted_for_the_purpose_of_the_scrutiny_of_the_prospectus.pdf
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and sector specific terminology. Although on the one hand we must provide, clear, fair, and no-
misleading information, we are also forced (for example in the case of Suitability reports and SFDR) to 
provide for lengthy disclosures. If retail investing has to be accessible to everyone (with sufficient 
resources), it should be much more connected to a B1 language level. That is certainly not the case 
now. Too much jargon is used. 
 
A good example is AFM’s “Consumer testing pre-contractual and periodic3 ESG financial product 
information”. One of the results on page 2 (summary): “When prompted at the end of the survey, many 
respondents suggested to shorten the document and make it less complex. Jargon, definitions and 
abbreviations were especially singled out. Many also doubted whether they as consumers were the 
target audience.” A similar study from Warsaw School of Economics was published4. It seems as if the 
ESA’s haven’t taken these results into account in their final reports on SFDR5.   
 
Loss reporting 

Loss reporting requirements are a good example of well-intended disclosures, but with detrimental 
effects. Loss reporting, as laid down in Article 62 of MiFID II DR, means that a >10% depreciation of 
the overall value of a client’s portfolio or on a product level, in one business day, should be reported to 
the end client. First, this obligation might be confusing for clients who trade in derivatives or leveraged 
structured products. These clients generally have a relatively high level of knowledge and experience 
and know that in one business day, there could be high fluctuations in the value of these products. For 
example, they will be notified on a daily basis regarding the deprecation of multiple products, and also 
on their overall portfolio. Second, the notification might incentivise clients to conduct a trade, whilst it 
might not be wise to trade (i.e., this notification could be seen as a disguised investment advice to sell 
when markets depreciate). Third, even as depreciation notification on portfolio level makes more sense 
than on product level, it still is not useful for every client as every client has their own preferences and 
risk appetite (i.e., loss reporting is not very helpful for active traders, but neither for some rather 
passive buy-and-hold investors). 
 
A broad consumer testing has been issued by Dutch supervisor AFM and has been conducted by 
Ipsos for the year 2019. Of the investors who have received the 10% notification, the study showed 
that more than half of the clients said they did not undertake any action after the notification. Nineteen 
percent of the investors who had received a report, reported to have made a sale after the notification, 
17% made additional purchases and 30% contacted their investment service provider. It is hard to 
draw conclusions based on this assessment only. 
 
In the same report is outlined however, that the less assets a client has, in general, the less risky their 
asset allocation is. Further investigation learns that these more risk-averse clients, generally have 
undertaken additional actions after receiving the loss report (i.e., a sale, or a purchase). One could 
argue that when a portfolio or a single product has reported a loss of over 10%, it might not be wise to 
make a sell-trade. Less risk averse clients (i.e., with bigger portfolios) undertake less action, whilst 
more risk-averse clients (i.e. with smaller portfolios) might be more incentivised to make a sales trade. 
The report shows that cautious investors say they have undertaken action after the notification more 
often than risky investors. In this sense, investor protection for potentially vulnerable groups by means 
of the loss report, might have had an adverse effect. 
 

#4 Investigate the effectiveness of loss reporting 

 
3 https://www.esma.europa.eu/sites/default/files/sfdr_rts_consumer_testing_1_-_afm_0.pdf  
4 https://www.esma.europa.eu/sites/default/files/sfdr_rts_consumer_testing_2_-_sgh.pdf  
5https://www.esma.europa.eu/sites/default/files/library/jc_2021_03_joint_esas_final_report_on_rts_und

er_sfdr.pdf and jc_2021_50_-_final_report_on_taxonomy-related_product_disclosure_rts.pdf 

(europa.eu)  

https://www.esma.europa.eu/sites/default/files/sfdr_rts_consumer_testing_1_-_afm_0.pdf
https://www.esma.europa.eu/sites/default/files/sfdr_rts_consumer_testing_2_-_sgh.pdf
https://www.esma.europa.eu/sites/default/files/library/jc_2021_03_joint_esas_final_report_on_rts_under_sfdr.pdf
https://www.esma.europa.eu/sites/default/files/library/jc_2021_03_joint_esas_final_report_on_rts_under_sfdr.pdf
https://www.esma.europa.eu/sites/default/files/library/jc_2021_50_-_final_report_on_taxonomy-related_product_disclosure_rts.pdf
https://www.esma.europa.eu/sites/default/files/library/jc_2021_50_-_final_report_on_taxonomy-related_product_disclosure_rts.pdf
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• We believe that further research should be done to the effectiveness of MiFID II loss reporting 
requirements. If these reports indeed have an adverse effect on investor protection, loss 
reporting requirements should be made obsolete. 
  

 
 
Q7: Are there any challenges not adequately addressed by MIFID II on the topic of disclosures 

that impede clients from receiving adequate information on investment products and services 

before investing? Please provide details.  

Q8: In case of positive answer to one or more of the above questions, are there specific 

changes that should be made to the MiFID II disclosure rules to remedy the identified 

shortcomings? Please provide details.  

Q9: On the topic of disclosures on sustainability risks and factors, do you see any critical issue 

emerging from the overlap of MiFID II with the Sustainable Finance Disclosure Regulation 

(SFDR) and other legislation covering ESG matters?  

The amendments to MiFID II will enter into force on 2 August 2022. On the basis of these 

amendments, banks must – among other things - obtain information about the sustainability 

preferences of their clients in order to determine the suitability of investment services, advice and asset 

management. Sustainability preferences according to the Delegated Regulation are:  

a) 'a financial instrument for which the client or potential client determines that a minimum 

proportion shall be invested in environmentally sustainable investments as defined in Article 2, 

point (1), of Regulation (EU) 2020/852 of the European Parliament and of the Council (*).  

b) a financial instrument for which the client or potential client determines that a minimum 

proportion shall be invested in sustainable investments as defined in Article 2, point (17), of 

Regulation (EU) 2019/2088 of the European Parliament and of the Council (**). 

c) a financial instrument that considers principal adverse impacts on sustainability factors where 

qualitative or quantitative elements demonstrating that consideration is determined by the 

client or potential client’  

 

Level 2 information based on SFDR and the Taxonomy is essential for determining the above 

sustainability preferences. Now that this level 2 regulation is not yet known and is being postponed 

until 1 January 20236, the sustainability preferences (including PAIs and taxonomy alignment) as of 2 

August 2022 cannot be determined in accordance with MiFID. To be able to establish if an investment 

qualifies as a sustainable investment in SFDR banks should be able to assess if the economic 

activities “Do Not Significantly Harm” to other objectives (article 2(17) SFDR). DNSH is linked to the 

principal adverse impact (PAI) as it will be worked out in level 2 (see article 2a SFDR as added by 

article 25 Taxonomy Regulation). No PAI = no sustainable investment. In addition, so-called 'investee 

companies' (companies that, for example, issue shares and in which FMPs invest) will only start to 

provide (reliable) data via both the adjusted NFRD and CSRD from 2024 and possibly even later, on 

the basis of which FMPs can determine whether a company qualifies as a sustainable investment. 

Currently none of the components of the definition of sustainability preferences as described above 

can be known.  

 
6 Ares(2021)7263490 – 25/11//2021 (letter EC to EP and Council)  
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The above presents banks with a dilemma. On the one hand, the new obligations to request 

sustainability preferences apply as of August 2022, while on the other hand, the means to meet the 

obligations laid down in MiFID II are lacking. Banks have of course entered into talks with data 

suppliers to see what is possible before August 2022. This often means working with unreliable data, 

based on proxies. For example, in the context of the EU taxonomy, 'eligibility' data from a limited 

investment universe may be available from the summer of 2022. However, this data will certainly not 

be comparable with the criteria for taxonomy alignment as laid down in MiFID II. Given the limited 

availability of data and the fact that for now it only concerns the first two objectives of the taxonomy 

(adaptation/mitigation), it is expected that the taxonomy alignment percentages for financial products in 

2022 will also be very low (single digits) in most cases, even for SFDR Article 9 products.  

The question is whether the end user benefits from proxy information and whether it could cause 

additional confusion, since it requires very specialist knowledge to be able to interpret these figures 

and to see them over time (particularly because the percentages over time will relate to all six 

taxonomy targets). Because of the above, the use of proxies is not without risk: it can give a wrong 

impression of the sustainability profile of an investment proposition, while the underlying idea of SFDR 

and MiFID ESG is to prevent 'greenwashing'. Being transparent about the risks and providing 

information about this to the consumer will lead to little understanding among (retail) customers. In 

principle, banks will use the NFRD and the EU Taxonomy data where they are available, relevant, and 

not misleading.  

As long as there is no central data register, it seems that banks will continue to use unregulated data 

vendors and ESG rating agencies to apply for SFDR in combination with MiFID II, and to provide 

consumers with some insight into ESG criteria. It would be good if the legislation were more in line with 

this and placed the responsibility for the correctness of data not with the banks, but with the issuers. In 

practice, the data issue will mean that banks will provide explanations in more general terms because 

concrete data is still missing (also to prevent consumers from hearing a different story when data does 

become available). We would like to ask ESMA how much room there is to work with proxies from 

2022. More generally, we are curious about the ESMA’s view on the dilemma outlined above. 

In general, we still share the ESMA’s Securities and Markets Stakeholders Group’s (SMSG) view on 
this topic: “Implementation of such suitability guidelines [ESG suitability] by ESMA in the absence of a 
detailed finalized objectives, taxonomy may be complex as it will come to re-designing client profiling 
questionnaires to capture investment objectives, and to define the criteria and tools to scan products 
according to new complex criteria... It should consider the needs of the individual investor and avoid 
overly complex language or too lengthy disclosure requirements that already hinder consumer 
protection in financial services.” Unfortunately, none of the concerns raised by the SMSG have 
disappeared with the publication of the MiFID ESG Commission drafts7.  
 
Integrating ESG into Suitability  
 
We believe integrating ESG in suitability is a highly complex matter that is oversimplified by the latest 
proposals.8 In general, the NVB would like to endorse the advice that the Securities and Markets 
Stakeholder Group (SMSG) has provided to ESMA in September 2018 around the topic of integrating 
sustainability risks in MiFID II. The SMSG concluded that the new regulatory set should, i.a., find a right 

 
7 L 277/1, EC Del Reg. 2021/1253 of 21 April 2021 amending Delegated Regulation (EU) 2017/565 as regards the integration of 

sustainability factors, risks and preferences into certain organisational requirements and operating conditions for investment 

firms 
8 L 277/1, EC Del Reg. 2021/1253 of 21 April 2021 amending Delegated Regulation (EU) 2017/565 as regards the integration of 

sustainability factors, risks and preferences into certain organisational requirements and operating conditions for investment 

firms 
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balance in implementation, should not create regulatory complexity or legal uncertainty. Furthermore, 
new regulation should avoid being inflexible or overly prescriptive on such a forward looking topic as 
sustainability in MiFID II, especially because a taxonomy of green assets, project categories and 
sectors has not been constructed yet. ESMA suggests that there should be ‘at this stage the adoption 
of a high-level approach that leaves sufficient flexibility for implementation by firms .. where, at present, 
there is very limited practical experience.’ The NVB agrees to such a high-level approach. However, by 
amending MiFID2 delegated acts on MiFID II suitability requirements, on the contrary, a rule-based 
change is proposed that – from the start – could have a large and possibly unintended impact for firms 
and their clients.  
 

The NVB is concerned that the current legal text leads to “double implementation”; first high-level and 

(a bit) later more granular (for example when ESMA issues guidelines on this topic).     

 

#5 Make sure the timelines of SFDR and MiFID II are aligned  
 

• Given the interconnection between SFDR, the EU Taxonomy and MiFID II, legislators 
should follow the right order of adoption. Since SFDR Level 2 application will, for example, 
be postponed until 2023, MiFID II ESG requirements should as well be postponed in order 
to create the legal certainty and flexibility. Even though MiFID II ESG refers to SFDR Level 
1 text, we believe it does not make sense to check sustainability preferences with clients if 
banks have to navigate a great deal of (legal) uncertainty about the current legislative 
proposals. 
 

 

SFDR periodic reporting frequency of MiFID Portfolio Management services 

Another important issue is the frequency of SFDR periodic reporting of MiFID ‘individual portfolio 

management’ services. The SFDR level 1 text does not provide direct clarity on this issue. SFDR Art. 

11(2)(h) refers to MiFID II Art. 25(6), but here no mention is made of the frequency with which the 

reports must be provided. There appears thus to be a regulatory "flaw" in the integration of MiFID II into 

SFDR. Therefore, Dutch banks are currently assuming an annual reporting obligation as opposed to a, 

as usual on the basis of MiFID II, quarterly or monthly reporting obligation.9 Based on SFDR recital 21 

we conclude that an annual periodic reporting frequency is intended. In addition, we assume that 

SFDR Art. 11(2) addresses the method of distribution, not specifically the frequency thereof. If the 

MiFID frequency were to be followed then, in our opinion, there would be inexplicable and undesirable 

differences between different financial products. The monthly or quarterly reporting frequency, for 

example, compares poorly with the frequency of reports on other financial products that fall within the 

scope of SFDR, for example those products on which banks depend in their individual portfolio 

management services (think of the annual reporting frequency for UCITS and AIFs which compares 

poorly with reporting on a monthly or quarterly basis for individual portfolio management services). This 

while the reports from UCITS and AIFs will also have to serve as input for asset management portfolios 

consisting wholly or partly of investment funds. Furthermore the investee companies will only update 

their non-financial reports annually.  

 

In summary, banks - based on the interpretation of the SFDR and client interests - are currently 

assuming an annual reporting frequency. We are aware that clarification of the frequency in the text of 

the SFDR Regulation is beyond the mandate of the NCA’s/ESAs. Therefore, we urge ESMA to propose 

 
9 Article 60 DR 2017/565 
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to the Commission an annual reporting frequency for individual portfolio management in scope of 

SFDR.  

 

#6 Fix SFDR periodic reporting frequency vs. MiFID II 
 

• We propose to explicitly state (in article 60 DR 2017/565) to have the SFDR periodic 
reporting requirements distributed annually. This is in line with other financial products in 
scope of SFDR, like UCITS. To achieve this for investment firms which provide portfolio 
management, in a periodic report as referred to in Article 25(6) of Directive 2014/65/EU, 
that article could be changed.  

  

 

Integrating ESG into appropriateness test in Execution Only services  

Although we see merit in adding sustainability factors to the appropriateness assessment in the future, 

we believe it is highly premature now to require firms to assess the client’s knowledge and experience 

with respect to investment products’ sustainability factors and risks when execution only services are 

rendered.10 The main argument to refrain assessing clients’ knowledge and experience on 

sustainability factors is that sustainability definitions are still evolving in the regulatory ESG-landscape. 

We suggest that after evaluating SFDR (that at this moment clearly is not applicable on execution only 

services) pre-contractual and periodic disclosures and MiFID II ESG amendments (i.e., to Product 

Governance and Suitability) ESMA could investigate amending the appropriateness guidelines. Firms 

should not confuse clients in the present with testing appropriateness when the relevant knowledge 

and experience that needs to be assessed is evolving significantly. One of the first consumer tests on 

periodic- and pre-contractual information in SFDR points out that even well informed, highly 

(financially) educated clients have problems understanding ESG factors. Many found the SFDR 

templates for example complicated and hard to read. Another, quite large, portion of the respondents 

to the consumer test were not interested or simply did not know. As stated above, the ESAs should 

research how ESG-information is processed by retail investors by means of evaluating SFDR pre-

contractual and periodic information about ESG information in advised investment services before 

considering her attention to non-advised services. Furthermore, as knowledge and experience in non-

advised services are only tested with regards to complex financial instruments, most relevant 

sustainable products (for example UCITS) will fall out of scope of the appropriateness process. 

Therefore, testing knowledge and experience will proof to be burdensome but not very helpful to steer 

consumers towards more sustainable investments. 

 

#7 Avoid ESG in appropriateness testing, for now  
 

• Do not require investment firms – at least in the short term - to assess the client’s 
knowledge and experience with respect to investment products’ sustainability factors and 
risks when execution only services are rendered. This can be considered at a later stage 
when there is less (legal) uncertainty around SFDR and the EU Taxonomy 
 

 

Q10: Are there any other aspects of the MiFID II disclosure requirements and their interactions 

with other investor protection legislations that you think could be improved or where any 

specific action from the Commission and/or ESMA is needed?  

MiFID guidelines in relation to simple execution only investment propositions 

 
10 ESMA35-36-2159 question 16 
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Yes, we believe action is needed in the area of ‘simple’ execution only investment propositions. These 

rather straight forward products could include either UCITS, AIF’s or both. We propose some 

suggestions that could improve the accessibility of these investment propositions without adjusting the 

level of investor protection.  

According to MiFID II art. 25 (4) (a) a UCITS would not qualify as a complex product (from a legal 

perspective), implying that non-UCITS would be a complex product. In art. 57 of the delegated 

regulation, a summary is given of criteria that a product must meet if it is not specifically mentioned in 

Article 25 (4) (a) (vi) MiFID II, UCITS are mentioned under (iv) and are therefore (again, from a legal 

perspective) seen as non-complex, non-UCITS can then be classified as complex. An AIF should be 

categorized as a complex product from a legal perspective, but – in relative terms – could very well be 

of a less complex nature given its underlying investments than certain UCITS, even when this UCITS 

qualifies from a legal perspective as a non-complex product. We would like to see that certain AIFs can 

be categorized as a non-complex product as well. Not the regulatory structure of the product but the 

characteristics of ít’s underlying investments must determine whether a product is complex or not.  

 

Execution only services and the appropriateness test 

 

For banks with a simple execution only proposition with only “plain vanilla” investment funds, the 

appropriateness test is an obligation when AIF’s are offered to the retail clients. For banks with UCITS 

and AIF’s in one investment proposition the effect is that clients need to complete the appropriateness 

test when they would like to open an investment account because AIF’s are part of the proposition as 

well. Taking the appropriateness test not at the opening of the account but every time before investing 

in a complex product is not in the clients benefit. Another option is to allow proportionality with the 

appropriateness test, the more complex the products the client would like to invest in, the more 

thorough the test is. For propositions with only a selection of “plain vanilla” investment funds 

appropriateness testing seems unnecessary in case the investment funds are already suitable for 

mass retail clients and execution-only services. The special status for UCITS (no appropriate testing 

needed) should be stretched towards AIF’s with the same features in terms of risk, structure, liquidity 

and accessibility as UCITS. 

 

Information overload for simple execution only investment propositions 

 

For simple execution only investment propositions with, for example, only a small selection of 

investment funds, information overload is an issue. For example mandatory information about best 

execution for clients who only can buy investment funds via a single order route. Another example is 

information about client classification and conflicts of interest. Obligations that create extra paperwork 

for banks. SFDR information can result in an information overload for clients as well. For SFDR 

purposes the execution-only client should mainly be able to recognize the level of sustainability of the 

product in the UCITS or AIF product information. 

 

#8 Harmonize requirements for non-complex execution only investment propositions  

• We would like to see that certain AIF’s can be categorized as a non-complex product as well. 

Not the regulatory structure of the product but the characteristics of it’s underlying investments 

must determine whether a product is complex or not.  

• The special status for UCITS (no appropriate testing needed) should be stretched towards 

AIF’s with the same features in terms of risk, structure, liquidity and accessibility as UCITS. 

• In EO, client’s should be able to access information if they wish to read it. The information that 

by requirement has to be presented to them, quickly turns into an information overload (for 



  

    

Gustav Mahlerplein 29-35 •  1082 MS Amsterdam  •  +31(0)20 55 02 888    www.nvb.nl 

 

 

example re. Best Execution reports).  

 

 

MiFID Best Execution  

 

Investment firms are required to annually publish, per class of financial instrument and per type of 

client, the top 5 trading venues where they execute client orders and/or to which they transmit 

orders.11 In addition, based on their monitoring activities, they must make and publish an analysis for 

each class of financial instrument on the quality of implementation.  

 

These reports are not read by clients nor does it have an influence if and/or how a client might decide 

to choose to invest. Furthermore these reports should be seen in the whole context of what is 

supposed to be read by the client about his investments. The argument of information overload applies 

here as well. 

 
#9 Ensure optionality with regards to Best Execution reporting 

• We propose to allow for optionality for the abovementioned Best Execution reports. They 

should not be made mandatory for investment firms.  

 

Q11: Do you have any empirical data or insights based on actual consumers usage and 

engagement with existing MiFID II disclosure that you would like to share? This can be based 

on e.g., consumer research, randomized controlled trials and/or website analytics. 

Q12: Do you observe a particular group or groups of consumers to be more willing and able to 

access financial products and services through digital means, and are therefore 

disproportionately likely to rely on digital disclosures? Please share any evidence that you may 

have, also in form of data.  

Q13: Which technical solutions for digital disclosures (e.g., solutions outlined in paragraph 27 

or additional techniques) can work best for consumers in a digital - and in particular 

smartphone - age? Please provide details on solutions adopted and explain how these have 

proven an effective way to provide information that is clear and not misleading.  

Q14: Would it be useful to integrate any of the approaches set out in paragraph 27 above in the 

MIFID II framework? If so, please explain which ones and why.  

Q15: Should the relevant MIFID II requirements on information to clients be adapted in light of 

the increased use of digital disclosures? If so, please explain how and why.  

Telephone trading 

Telephone trading is still quite widespread; it is for some clients the main way to operate on the 

financial markets. Some banks in the Netherlands do not provide an online platform to trade, making 

telephone services the main mean of communicating and conducting orders. Providing pre-contractual 

information, especially since the inception of MiFID II / MiFIR, has proved very difficult for banks. In 

reality it has proved as a burden for both clients and firms as it hinders smooth trading services by 

phone (i.e., it delays the transaction, confuses the client etc.). Research has proved that clients, in the 

 
11 Art. 65(6) MIFID 2 delegated regulation (EU) 2017/565 
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case of telephone trading, see almost all pre-contractual information that hinders the order itself is 

burdensome and should be removed.12 In the case of suitability statements there is a possibility for 

banks to provide the statement after the transaction, but that possibility only comes with significant 

safeguards/guarantees that banks have to make and is therefore not sufficient.  

As NVB have stated before, clarifications provided by the ESMA Q&A No 28 do not properly meet the 

needs and peculiarity of the telephone trading. 

 

#10 Take note of non-digital clients, for example around telephone trading  

 

• In line with ESMA, we believe, with respect to the provision of ex-ante costs disclosures in 

case of telephone trading, with the PRIIPS Regulation and Directive 2002/65/EC of the 

European Parliament and of the Council of 23 September 2002 concerning the distance 

marketing of consumer financial services should be aligned with the MiFID II requirements in 

Art. 25 par. 6 MiFID II and the suitability statement. 

• As such, MiFID II should provide that, where a transaction is carried out by telephone at the 

request of the client and it is not possible to provide the ex-ante costs disclosures in good time 

before the transaction, the relevant costs disclosures may be provided immediately after the 

transaction is concluded. 

• Instead, we confirm: opt-out possibility for KID, ex-ante cost disclosure and Suitability in the 

case of telephone trading. Amend Art. 50 of the Commission Delegated Regulation (EU) 

2017/565 adding a specific provision focused on the ex-ante disclosure to be provided in case 

of telephone orders.  
 

 

Digital by default  
 

MIFID 2 Quick fix allows that Investment firms can all information required to be provided by this 

Directive to clients or potential clients in electronic format, except where the client or potential client is a 

retail client or potential retail client who has requested receiving the information on paper, in which 

case that information shall be provided on paper, free of charge.13 

 
Investment firms shall inform retail clients or potential retail clients that they have the option of 

receiving the information on paper. 

 
This means that digital communication is the default, but investment firms still need to offer a non-
digital option to retail clients. Although banks welcome the step towards paperless communication, it 
still leaves room for a non-digital way of communication. By adding the non-digital way of 
communication a 100% paperless future could still not be reached. This seems not in line with the 
sustainable ambition of the financial sector and the EU. 

 

Furthermore investment firms should have the possibility to offer paperless or full digital services even 

when this means that investment firms need to deter clients who wish to be provided with information 

on paper from certain full -digital services. Under the current and future (MIFID2 Quick fix) this seems 

to be not possible. 
 

#11 Phase-out non-digital  

 
12 See Ruhr University: MiFID II/MiFIR/PRIIPs Regulation Impact Study: Effectiveness and Efficiency of New Regulations in the 

Context of Investor and Consumer Protection. 
13 Art. 1(4) MIFID2 directive (EU) 2021/338 
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• We propose to remove the exemption for non-digital communication for retail clients.  
 

 
Mifid 2 Cost Transparency is overly repetitive and distracts from its goal  
 
The MIFID 2 cost transparency regulations require institutions to inform their clients about all the costs 
and associated charges related to the investment services and the specific financial instruments they 
provide. Although both clients and institutions alike welcome the added cost information, certain 
difficulties arose.  
 
The first difficulty is the (un)clarity for the client with regard to the different cost elements. Annex 2 of 
MIFID214 provides a table with regard to the subdivision of the different cost elements to be disclosed. 
In practice it is very difficult to subdivide the different cost elements into required presentation provided 
by the ESMA where the cost-elements are divided into:  

- Costs related to the Investment services and/or ancillary services 
- Financial instruments 
- Total costs15 

 
This especially applies to costs which are not incurred by the investment service provider but instead 
by third parties (e.g. bid/ask spread). This leaves room for different interpretation between different 
investment firms. 
 
The second cost transparency elements which creates confusion on clients side is the illustration of the 
effect of costs on return.16  The client is provided with the illustration at onboarding (ex ante), the 
moment of sale/transaction (ex ante) and in the quarterly/annual report (ex post). This is overly 
repetitive and confusing for clients. The lack of guidance from the regulator/legislator contributes to the 
lack of clarity. Providing clients with insights of a potential return (at onboarding) might give wrong 
signals to clients, e.g. it might be perceived as a return promise.  
 
The same applies (to an enhanced extend) with regard to the illustration at the moment of 
sales/transaction. Providing an illustration including a (fictional or historical) return on a single 
instrument is a challenge in terms of data management and providing, in a clear way, the illustration 
towards clients. This is even more the case with regard to leveraged instruments. Outcome of client-
test show us that clients do not understand the illustration, especially with a forward looking scenario. A 
further downside is that clients are influenced by the showing of returns.  And in general client tend to 
make investment decisions based on the inert costs(and returns) instead of the suitability of a specific 
instrument.   
 
Certain cost elements are not provided by the manufacturer, e.g. performance fees. Nonetheless the 
investments firm in the role of distributor is obliged to disclose these costs. ESMA provided guidance in 
these situations by making estimates or using the “PRIPS methodology” to calculate these costs.17 In 
practice these methods do not work and leaves room for different interpretations and different 
outcomes.  
 
To counter this it would be preferable to oblige the manufacturer to provide all the costs information it 
charges and provide that to the distributor. 
 

 
14 MIFID2 delegated regulation (EU) 2017/565 
15 ESMA MiFID II and MiFIR investor protection and intermediaries topics, Information on costs and charges, Q13.  
16 Art. 54(10) MIFID 2 delegated regulation (EU) 2017/565 
17 ESMA Q&A Q11. 
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The last point is that an investment firm is obliged to explicitly show a “zero” for the individual figure 
that is to be disclosed. As one of the purposes of the cost disclosure regime is comparability of 
products and services, it is the view of the legislator that it is important that clients receive explicit 
figures for every item to be disclosed, even if it is zero. The firm should therefore not leave out a cost 
component which value is zero as this might lead to misinterpretations. Although banks agree that 
misinterpretation obviously should be avoided, but showing a zero when a specific cost element is not 
applicable is not the right way. This also seems not in line with art. 54 (2) MIFD2 DR (EU) 2017/565, 
based on this article investment firms should provide clients with all costs and associated charges 
which are actually charged by the investment firm, or by other parties. 
 

#12 Ensure cost transparency obligations are effective  

 

• Allow for broader opt-out for MIFID2 Cost transparency obligations or optionality, for retail 

clients.  

• Review standard terminology to better reflect the desired split in different costs. 

• Simplify the illustration of the effect of costs on (potential) return, e.g. providing clients with a 

nett return (return minus overall costs) should be sufficient. 

• We propose to have no illustration of the effect of costs on (potential) return on transaction 

level. 

• Oblige the manufacturer to fully disclose the costs it charges, this is not yet the case.  

 

 
Q16: Do you see the general need for additional tools for regulators in order to supervise digital 

disclosures and advertising behind ‘pay-walls’, semi-closed forums, social media groups, 

information provided by third parties (i.e., FINfluencers), etc.? Please explain and outline the 

adaptions that you would propose 

Q17: To financial firms: Do you observe increased interest from retail investors to receive 

investment advice through semi-automated means, e.g., robo-advice? If yes, what automated 

advice tools are most popular? Please share any available statistics, data, or other evidence on 

the size of the market for automated advice.  

Q18: Do you consider there are barriers preventing firms from offering/developing automated 

financial advice tools in the securities sectors? If so, which barriers? & Q19: Do you consider 

there are barriers for (potential) clients to start investing via semiautomated means like robo-

advice caused by the current legal framework? If so, please explain and outline what you 

consider to be a good solution to overcome these barriers. 

MiFID Suitability is ‘one-size fits all,’ but not every customer or investment offering is the same 

 

The legal obligations of MiFID suitability are ‘one-size-fits all’, and are therefore far-reaching: in the 

context of individual portfolio management services (for example a client who invest €10.000, -) an 

investment firm is obliged, in the interest of the client, to obtain very detailed information regarding the 

client's financial position, knowledge, experience, objective and risk appetite. The information that must 

be obtained is basically identical for online and offline service concepts and is also identical for clients 

with small and large asset bases or with little, or much knowledge and experience.  

 

In a 'traditional' private banking environment, complying with statutory obligations regarding clients’ 

financial positions and updating these is challenging but feasible. After all, in private banking, a great 

deal of attention can be paid to the client, often in an 'offline' environment (e.g., through talks between 

clients and private bankers). It is far more difficult to get clients engaged in a scalable, online 
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environment, for example to take stock of their financial position and to have them update their 

investment objectives.  

 

While strictly speaking a proportionality principle can be applied to the suitability obligations, banks do 

not see this reflected in the NCA’s approach around suitability, especially not in an online environment. 

For example, Dutch banks were scored ‘insufficient’ in 2018 in taking online stock of Suitability. In our 

view, MiFID II leaves ample room for relaxing the existing suitability requirements or take a more risk-

based approach instead of ‘ticking all the boxes.’ An amendment to the law that makes the suitability 

test more flexible could therefore help, while a more proportionate approach to the laws and 

regulations by NCA’s would probably be a more obvious option. The question of course remains which 

information is reasonably relevant in order to be able to offer individual portfolio management services, 

and which to a lesser extent. Should every question be asked to the same customer? Or is a 10k client 

sufficiently protected by just a few questions?  

 

Interpretation issues MiFID Suitability 

 

According to recent studies18, the large majority of European private banks determine this loss capacity 

(‘ability to bear losses’) on the basis of the maximum loss that an investment portfolio can suffer, while 

other banks look at all assets of a customer. Moreover, some banks choose for a qualitative approach, 

others for a more quantitative approach.  

 

Some (wealthy) customers spread their assets over several banks. Only a small proportion of 

European banks appear to include investments with other banks in their ability to bear losses 

assessments. The difference in interpretation and implementation of MiFID II hampers regulatory 

harmonization and should be clarified in order for EU-wide investor protection to be fruitful.  

  

#13 Ensure that the suitability test is risk-based, not a tick-the-box exercise 
 

• Amend MiFID II in such a way that suitability becomes a risk-based assessment, instead of 

a ‘one-size-fits-all’ intake. Every client is unique, but most investment offerings are (online) 

and standardized: this does not seem to go hand-in-hand very well. Legislators could for 

example think of an amendment that gives investment firms the possibilities to deviate from 

certain suitability requirements, if a risk-based review points out that testing suitability in 

these areas does not further enhance investor protection.  

• As mentioned before, we see widespread differences in interpretation of suitability 

concepts like ‘ability to bear losses’ etc., we therefore refer the beforementioned study 

(note 19) and ask for clarification on these definitions.  

 

 

Investor categories  

 

Adding more client categories to differentiate is brought forward by stakeholders as a solution towards 

more flexibility with MiFID II. We do not believe additional investor categories will solve current MiFID II 

issues. Currently MiFID II/MiFIR provides two legal categories of clients: retail and professional clients. 

In reality of course, there are many types of clients that are not professional clients, but, have a high 

level of experience and knowledge of financial markets and products, or that simply don’t want the 

 
18 Vrije Universiteit Amsterdam, Ortec: “Pan-European Research: How is Investor Protection (MiFID II) implemented?” 
19 Ibid. 
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information that has to be provided to them. These retail clients feel overprotected and receive an 

overload of information that they do not prefer to receive. Some stakeholders indicate that the creation 

of an additional client category (‘semi-pro’ or ‘high net worth individuals’) could be constructed to solve 

the above issue.  

 

We strongly disagree with the possible creation of an additional category of clients. First of all, the 

definition and determination of such a category is highly debatable. For example, what retail clients 

could be included in such a semi-pro category, ones with high wealth, high knowledge, or only if they 

possess both? Retail clients could be incentivized to become included in such a category, which could 

be seen as a negative side-effect of creating such a category. Second, the burden of implementation to 

create an additional category is very high as it means (another) big shift in legal and IT systems (i.e., 

Product Governance) and comes with a complete Suitability reassessment of all current clients as well.  

In line with ESMA, we consider that “it is not appropriate to create a new category of clients – 
sophisticated retail clients - under MiFID II.” However, in contrast to ESMA, we do not believe that the 
issues raised regarding the application of the regime to more sophisticated retail clients should be 
addressed through the possibility for retail clients to be treated as professional clients. Opting-up a 
retail client to a professional client is very cost inefficient and leads to additional administrative 
burdens, both for the client and the investment firm. 

#14 Avoid adding new legal categories of investors 
 

• Think of other solutions than to add / create new legal categories of investors. Adding new 
categories will only add to the already existing administrative burden without tackling the 
proportionality issue of testing Suitability.  
 

 

Q20: In case of the existence of the above-mentioned barriers, do you have evidence of the 

impact that they have on potential clients who are interested in semi-automated means? For 

instance, do they invest via more traditional concepts, or do they not invest at all?  

We have no insights in this, but the mass retail clients can go only three ways, invest by means of EO, 

through unregulated offerors (i.e. crypto’s), or not invest at all. More traditional concept (i.e., private 

banking) are because of the level of regulatory reporting and personal contact involved, generally not 

available to mass retail.  

Q21: Do you consider the potential risks and opportunities to investors set out above to be 

accurate? If not, please explain why and set out any additional risk and opportunities for 

investors.  

Q22: Do you consider that the existing MiFID regulatory framework continues to be appropriate 

with regard to robo-advisers or do you believe that changes should be added to the framework? 

If so, please explain which ones and why. 

 

Please see our answer to Q18.  

Q23: Do you think that any changes should be made to MiFID II (e.g., suitability or 

appropriateness requirements) to adequately protect inexperienced investors accessing 

financial markets through execution only and brokerage services via online platforms? If so, 

please explain which ones and why.  
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No, they are (over) protected, which forms a barrier for customers who want to invest their money in a 

conservative way but are overwhelmed by (obliged) information disclosures. This confirms their bias 

that investing is complex and dangerous.  

Q24: Do you observe business models at online brokers which pose an inherent conflict of 

interest with retail investors (e.g., do online brokers make profits from the losses of their 

clients)? If so, please elaborate.  

Q25: Some online brokers offer a wide and, at times, highly complex range of products. Do you 

consider that these online brokers offer these products in the best interest of clients? Please 

elaborate and please share data if possible. 

Q26: One of the elements that increased the impact on retail investors in the GameStop case 

was the widespread use of margin trading. Do you consider that the current regular framework 

sufficiently protects retail investors against the risks of margin trading, especially the ones that 

cannot bear the risks? Please elaborate.  

Q27: Online brokers, as well as other online investment services, are thinking of new innovative 

ways to interact and engage with retail investors. For instance, with “social trading” or 

concepts that contain elements of execution only, advice, and individual portfolio management. 

Do you consider the current regulatory framework (and the types of investment services) to be 

sufficient for current and future innovative concepts? Please elaborate.  

No, suitability rules seem one-size-all and do not provide for a risk-based approach. See also our 

answer to Q18.  

Q28: Are you familiar with the practices of payment for order flow (PFOF)? If yes, please share 

any information that you consider might be of relevance in the context of this call for evidence.  

PFOF/ban on inducements: The unlevel playing field regarding inducements leads to an unfair 

situation for both clients and Dutch banks, this must be solved in short notice by the European 

legislator. We believe the EC should assess (i) the impact the MiFID II inducements regime has had on 

the distribution of retail investment products across the Union, (ii) the impact of such a ban depending 

on the different distribution models existing in the Union and (iii) what potential additional actions could 

be taken to counterbalance the risks of undesired consequences linked to a ban on inducements (as 

described above). Countries should not be able to, individually, impose a ban on inducements as is the 

case now in the Netherlands and if they are possible to do so, additional rules should be in place to 

protect customers in a better way.  

 

Q29: Have you observed the practice of payment for order flow (PFOF) in your market, either 

from local and/or from cross border market participants? How widespread is this practice? 

Please provide more details on the PFOF structures observed.  

Q30: Do you consider that there are further aspects, in addition to the investor protection 

concerns outlined in the ESMA statement with regards to PFOF, that the Commission and/or 

ESMA should consider and address? If so, please explain which ones and if you think that 

these concerns can be adequately addressed within the current regulatory framework or do you 

see a need for legislative changes (or other measures) to address them  

It is of great importance to the NVB that a 'level playing field' is created in the field of PFOF. 
Differences between countries in this area have such far-reaching consequences for European 
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competition between service providers that differences are undesirable. It cannot be the intention of 
European regulation that German brokers are favored over those from other countries, because they 
can offer 'free' orders (everywhere) according to a model that is seen as an inducement in other 
countries and is therefore prohibited. For us it is essential that a policy is applied uniformly throughout 
the EU, and indeed, the German practice indeed brings some intra-EU cross border regulatory 
arbitrage concerns, which in our view justify extra legislative measures from the EU level. 

German regulators can hardly guarantee the best execution, because the ‘specific instruction’ 
exception is being abused in the German PFOF practice. As described in the statement from BaFin, 
neo-brokers participating PFOF are showing a list of execution venues (with relevant ‘commission’ 
comparison) for their clients to choose. Apparently, the execution venue offering PFOF will be more 
attractive (in terms of the commissions, rather than the execution result). By incentivizing the client to 
choose the specific execution venue, those neo-brokers could then claim this is construed as ‘a 
specific instruction from the client’ (according to Art. 27(1) para 1 of MiFID II), and they do not need to 
fulfill the best execution obligation in full. These neo-brokers currently are using the passporting rights 
to offer the on-line investment service in the entire EU.  

Given the discrepancy of the ban on inducement in different Member States, passporting licenses are 
further misused by those neo-brokers based in Germany. Specifically, since there is a full ban on 
inducements in Netherlands (which means no quality enhancement exception could be used by 
brokers to keep any inducements in Netherlands), Dutch brokers will never be able to keep any 
benefits from PFOF model. Therefore, some Dutch brokers are even relocating to Germany in order to 
possibly utilize the PFOF model.  

#15 Intervene in current PFOF practice in transitional period, until EU legislative procedure is 
finalised 

• In order to bring a level playing field in the CMU, a pan-EU measure on PFOF is definitely 
needed. The latest proposal from the European Commission has introduced a new article in 
Article 39a of MiFIR, which is the ideal place to address the issue ( 
http://ec.europa.eu/finance/docs/law/211125-proposal-consolidated-tape_en.pdf). However, 
before the EU legislative procedure is finalised, ESMA should further consider to utilize its 
temporary intervention powers set in Art. 40 of MiFIR, addressing the current issue as soon as 
possible. 

 

 

Q31: Have you observed the existence of “zero-commission brokers” in your market? Please 

also provide, if available, some basic data (e.g., number of firms observed, size of such firms 

and the growth of their activities).  

Q32: Do you have any information on “zero-commission brokers” business models, e.g., their 

main sources of revenue and the incidence of PFOF on their revenue? If so, please provide a 

description.  

Q33: Do you see any specific concern connected to “zero commission brokers”, in addition to 

the investor protection concerns set out in the ESMA statement that the Commission and/or 

ESMA should consider and address? Please explain and please also share any information that 

you consider might be of relevance in the context of this call for evidence. Please also explain if 

https://www.bafin.de/SharedDocs/Veroeffentlichungen/EN/Fachartikel/2021/fa_bj_2106_Neo_Broker_en.html
http://ec.europa.eu/finance/docs/law/211125-proposal-consolidated-tape_en.pdf
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you consider that the existing regulatory framework is sufficient to address the concerns listed 

in the ESMA statement regarding zero-commission brokers or do you believe changes should 

be introduced in the relevant MiFID II requirements.  

Q34: Online brokers seem to increasingly use gamification techniques when interacting with 

clients. This phenomenon creates both risks and potential benefits for clients. Have you 

observed good or bad practices with regards to the use of gamification?  

Q35: The increased digitalization of investment services, also brings the possibility to provide 

investment services across other Member States with little extra effort. This is evidenced by the 

rapid expansion of online brokers across Europe. Do you observe issues connected to this 

increased cross-border provision of services? Please elaborate. 

See our answer to Q30.  

 

Q36: Do you observe an increasing reliance of retail clients on information shared on social 

media (including any information shared by influencers) to base their investment decisions? 

Please explain and, if possible, provide details and examples. Do those improve or hamper the 

decision-making process for clients?  

Q37: What are, in your opinion, the risks and benefits connected to the use of social media as 

part of the investment process and are there specific changes that should be introduced in the 

regulatory framework to address this new trend?  

Although ESMA published a statement to address investment recommendations made on social media 
plaform ( https://www.esma.europa.eu/press-news/esma-news/esma-addresses-investment-
recommendations-made-social-media-platforms), it is still worth considering the responsibility of those 
operators of social media platforms. Based on the current wording of Art. 20 of Market Abuse 
Regulation (Regulation (EU) No 596/2014), the operators of social media platforms could be 
considered as persons ‘disseminate investment recommendations or other information recommending 
or suggesting an investment strategy’ in this context.  

Q38: Are you aware of the practices by which investment firms outsource marketing campaigns 

to online platform providers/agencies that execute social media marketing for them, and do you 

know how the quality of such campaign is being safeguarded? 

Q39: Have you observed different characteristics of retail clients, such as risk profiles or 

trading behavior, depending on whether the respective client group bases their investment 

decision on information shared on social media versus a client group that does not base their 

investment decision on social media information? Please elaborate.  

Q40: Do you have any evidence that the use of social media (including copy/mirror trading) has 

facilitated the spreading of misleading information about financial products and/or investment 

strategies? Please elaborate and share data if possible.  

Q41: Have you observed increased retail trading of ‘meme stocks’, i.e., equities that experience 

spikes in mentions on social media? Please share any evidence of such trading and, if 

possible, statistics on outcomes for retail investors trading such instruments. 

Q42: Do you consider that the current regulatory framework concerning warnings provides 

adequate protection for retail investors? If not, please explain and please describe which 

changes to the current regulatory framework you would deem necessary and why. 

https://www.esma.europa.eu/press-news/esma-news/esma-addresses-investment-recommendations-made-social-media-platforms
https://www.esma.europa.eu/press-news/esma-news/esma-addresses-investment-recommendations-made-social-media-platforms
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The current regulatory framework is overprotective for retail investors. Of course, risk warnings should 

be in place for certain risky investments, but it does not make sense to categorize all investments as 

even ‘risky.’ For example, UCITS and AIF’s that offer a minimum of dispersion among instruments, 

asset classes, regions, currencies etc. and do not exceed a certain amount of costs could be regarded 

as relatively low risk. Saving your money, given current tax schemes, inflation, and costs could even be 

more harmful to purchasing power of consumers than these investment products.  

We believe warning the investor and ensuring that the investor has received them, is sufficient to 

protect investors. The starting point is and must be to warn customers that a product might be 

inappropriate for them. 

 

 
 


