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Milan, 29 December 2021

Call for evidence on retail investor protection aspects

ANASF, the national Association representing financial advisors authorised to offer
investment services outside the premises of financial intermediaries (consulenti finanziari
abilitati all’offerta fuori sede), would like to express a few considerations regarding the subject
of the consultation paper.

Q1: Please insert here any general observations or comments that you would like to
make on this call for evidence, including any relevant information on you/your
organisation and why the topics covered by this call for evidence are relevant for
you/your organisation.

ANASF is the national Association representing italian financial advisors authorised to
offer investment services outside the premises of financial intermediaries (consulenti finanziari
abilitati all’offerta fuori sede). The Association, founded in 1977, now has over 12,200 members
and plays an action of representation of the category in dialogue with the institutions and
authorities of reference, both European and national, all aspects relating to the regulation of
financial advisory and investment services.

ANASF also actively participates with its own representatives in OCF, the Supervisory
Body and the Single Register of Financial Advisors. ANASF also established in 2002 EFPA ltalia, a
subsidiary of the European Financial Planning Association, a non-profit association, which
constitutes at European level one of the most authoritative professional bodies in charge of
setting standards and professional certification for Financial Advisors and Financial Planners. For
over fifteen years the Association has joined Fecif, the European Federation of Financial Advisers
and Intermediaries, which promotes the EU financial advisory sector and facilitates
communication and trade between the different nations of the European financial services
industry. ANASF has also been a member since 2011 of the Sustainable Finance Forum (SBB), a
multi-stakeholder organisation, including financial operators and other stakeholders affected by
the environmental and social effects of financial activity, whose mission is to promote the
integration of environmental, social and governance criteria into investment policies and
processes. The association has always paid particular attention to the issue of the protection of
savers and the need to encourage greater awareness among citizens in the choices of
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investment and management of their savings. By virtue of this commitment, ANASF wishes to
contribute to the work of ESMA on the protection of retail investors.

Q2: Are there any specific aspects of the existing MiFID Il disclosure requirements
which might confuse or hamper clients’ decision-making or comparability between
products? Are there also aspects of the MiFID Il requirements that could be amended to
facilitate comparability across firms and products while being drafted in a technology neutral
way? Please provide details.

The classification of investment products is not clear. According to the different
regulations, the products are classified differently. We also believe that there are too many
benchmarks that actually limit the comparability of financial products. There is also a difference
in the cost treatment of home products and third-party products. When placing third-party
products, the ancillary costs borne by the placer, such as depository bank costs, administrative
ancillary costs, are not transparently represented in the TER and the cost indicated to the client
is not the actual cost that will be incurred. It is therefore necessary to pay particular attention
to the types of costs that arise from legal obligations in the national context, compared to the
foreign one. With the utmost transparency, the costs of intermediary structures, including
staff remuneration, should be highlighted and disclosed clearly to the client, including the
percentage of costs attributable to the remuneration of financial advisors. If costs are
transparent and clear, also clients are protected.

Q4: On the topic of disclosures, are there material differences, inconsistencies
or overlaps between MIFID Il and other consumer protection legislation that are
detrimental to investors? Please provide details.

There are differences in the disclosures to the client arising from the different provisions
of the Mifid Directive, IDD and Priips Regulation.

We believe it is necessary to pay particular attention to cases of surreptitious asset
management, that is, when an entity not authorized to perform investment services, and in
particular not authorized to individual portfolio management, carries out management
operations on behalf of savers. Specific sanctions and controls should be foreseen.

Q5: What do you consider to be the vital information that a retail investor should
receive before buying a financial instrument? Please provide details.

We believe that the information provided in the Priips Regulation is sufficient for the
investor to understand the financial product he/her intends to purchase. We believe that it is
always preferable for the KID to be given to the client by a financial advisor, so that the investor
can understand the characteristics of the product in detail.

Q6: Which are the practical lessons emerged from behavioural finance that should be
taken into account by the Commission and/or ESMA when designing regulatory
requirements on disclosures? Please provide details and practical examples.
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Investor disclosure does not sufficiently consider some of the biases identified by
behavioural finance:
= |oss aversion, the emotional reaction to losses is stronger than the reaction of gains of equal
amount. Many individuals also suffer from myopic loss aversion, which corresponds to the
attitude to neglect long-term prospects to focus on short-term ones, compared to which the
fear of having to suffer losses may be dominant;
= mental accounts, individuals tend to reason by mental accounts, defined by the source of
income and the type and frequency of consumption. For example, resources from labour income
are used for low-risk investments, while income from winnings or one-off items is more likely to
be invested in riskier products;
= herding behaviour, investors follow the most common behaviour, in order to share with others
the responsibility for any wrong choice;
= gverconfidence, some individuals tend to make overly optimistic predictions or rely
excessively on their own assessment skills that may lead to high-risk investing even when they
are strongly adverse to losses.
To address and overcome these biases, the support of a financial advisor is essential.
Disclosure can’t in any way replace the financial advisor in supporting the investor when
assessing how to invest its savings. We would also like to stress that overconfidence in the use
of artificial intelligence (and its underpinning algorithmic infrastructure) may lead to an inflated
standardisation of consumer profiling and, consequently, to herding and pro-cyclical investment
behaviour. Indeed, it is unlikely that an algorithm based on a given number of variables may
really meet the needs of all European citizens. There is also a strong risk of inconsistent self-
profiling by the client, in order to buy specific financial products, regardless of their actual
suitability; automated devices may entice investors to rush into inputting data without properly
reading pre-contractual information, thereby paving the way for potential infringements of
privacy law and the sale of unsuitable products and services (in particular, the user may be
enticed to complete by trial the automated procedure to access a specific product, without an
effective evaluation of the suitability of the choice).

Q7: Are there any challenges not adequately addressed by MIFID Il on the topic
of disclosures that impede clients from receiving adequate information on investment
products and services before investing? Please provide details.

Current regulations have certain limitations that prevent investors from accessing the
widest possible range of financial instruments that can meet their investment needs.

In general, there are several cases actually blocked by legislation which is sometimes too strict
and rigorous, which does not allow you to make certain investment choices, even upon specific
client request. There are investors who, according to the suitability test, have competence, an
important economic availability, but do not have a risk profile suitable for making certain
investments that they would like to make instead. It could therefore be foreseen the possibility
for these subjects, assisted by a financial advisor, to overcome in some circumstances these
regulatory limits, for example by ensuring that a part of the available portfolio can be left to the

ANASF Via Gustavo Fara, 35 Milano

Tel. 02.67382939 - Fax 02.67070839 anasf@anasf.it www.anasf.it



7 ANASF

ASSOCIAZIONE NAZIONALE CONSULENTI FINANZIARI

client's free choice of investment, without affecting, if not in a small part, the total assets. In
other words, a free part of the portfolio should be provided for free client choices. The advisor
would thus be given the opportunity to negotiate some investment factors to properly adapt
the solutions to those who request them.

Another typical case study refers to young people who do not have great financial
resources or experience, but long-term prospects. They are subjects for which financial
instruments with a long time horizon could typically be useful, mainly equity, optimal for their
life objectives. This type of investment is effectively blocked by Mifid or IDD.

The suitability assessment through the investor profiling questionnaire, as carried out
under the current provisions, does not allow identifying the different objectives of the investor
in a single risk profile. Instead, it would be appropriate to provide that client profiling can be
differentiated with reference to the different investment objectives of the individual investor
with respect to its life cycle. Taking the example of a young person, it is plausible that his
investment needs in the short term, (eg buying a house), are very different from those in the
long term, (sufficient income for the time of retirement). A single risk profile does not allow for
these differentiations.

A certain flexibility should therefore be provided in the investment assessments, carried
out within the advice service, to prevent those who would have greater prospectsin a long-term
investment from being excluded. Special control measures could be provided to protect the
investor to verify that these investments meet the actual needs of clients.

Q9: On the topic of disclosures on sustainability risks and factors, do you see
any critical issue emerging from the overlap of MiIFID Il with the Sustainable Finance
Disclosure Regulation (SFDR) 31 and other legislation covering ESG matters?

Regulatory uncertainty resulting from the incomplete implementation of ESG-related
legislation certainly does not contribute to clarity. It will be necessary to wait for the completion
of their legislative process to understand if there are deficiencies or inconsistencies.

Q12: Do you observe a particular group or groups of consumers to be more willing and
able to access financial products and services through digital means, and are therefore
disproportionately likely to rely on digital disclosures? Please share any evidence that you may
have, also in form of data.

Certainly, investors under 40 are more likely to access financial products and services
through digital media.

Q13: Which technical solutions for digital disclosures (e.g., solutions outlined in
paragraph 27 or additional techniques) can work best for consumers in a digital - and in
particular smartphone - age? Please provide details on solutions adopted and explain how
these have proven an effective way to provide information that is clear and not misleading.

The Apps are definitely useful for the purpose, but it’s necessary to pay attention to
overwrite, which is the option that allows you to use the contents of an existing App in another
App, an option that should therefore be paid attention to.
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Q14: Would it be useful to integrate any of the approaches set out in paragraph 27
above in the MIFID Il framework? If so, please explain which ones and why.

We believe that the points referred to in paragraph 27 are all appropriates and could be
included in the update of Section | of the MIFID Delegated Regulation, supplementing the
Directive only with an indication of principle that refers to the specific analysis of the approaches
used with respect to the disclosure digital in the aforementioned Regulation.

Q15: Should the relevant MIFID Il requirements on information to clients be adapted
in light of the increased use of digital disclosures? If so, please explain how and why.

The approaches used in the use of digital disclosure should be taken into account as
indicated in the previous response.

Q16: Do you see the general need for additional tools for regulators in order
to supervise digital disclosures and advertising behind ‘pay-walls’, semi-closed forums, social
media groups, information provided by third parties (i.e., FINfluencers), etc? Please
explain and outline the adaptions that you would propose.

Yes, specific checks will certainly be necessary, also to verify client self-profiling
mechanisms. Authorities should identify relevant questions that filter access to information.

Q17: To financial firms: Do you observe increased interest from retail investors
to receive investment advice through semi-automated means, e.g., robo-advice? If yes, what
automated advice tools are most popular? Please share any available statistics, data, or other
evidence on the size of the market for automated advice.

No, there is a lack of awareness and interest of investors with respect to the existence
of advisory platforms. A better definition of automated financial advice tools is needed.

Automated financial tools are basically information providers which, for the securities
sector, may be identified with MiFID rules on execution-only and appropriateness, but not with
the higher level of investor protection ensured by the suitability assessment required for
thorough investment advice services. Automated devices shall be understood as tools for basic
and generic advice, which may enable investors (particularly, less experienced and less
knowledgeable investors) to understand their need for effective personal recommendations.
That is to say, a distinction is necessary between financial advice as a complete professional
service which effectively meets investors’ needs, investment objectives and characteristics, and
financial advice as a mere informative functionality. Automated tools may be helpful in the first
stage of the advisory process, but in later stages they shall be complemented with a real
personalised service and the interaction of a human advisor. This form of semi-automation
seems to respond effectively to market demand and also meets the needs of investors, who can
enter all their relevant details by means of digitized devices, and then turn to a human financial
advisor for the provision of a personalized recommendation. The online platforms should
guarantee investors the same protections envisaged in the event that they turn to an
intermediary/advisor.
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As indicated in response to question 6, excessive trust in the use of artificial intelligence
can lead to an "inflated" standardization of client profiles and, consequently, to "herd" and pro-
cyclical investment behavior.

Automated devices should be seen as a complement to human advice, which remains
essential. There is also a strong risk of inconsistent self-profiling by the client, in order to buy
specific financial products, regardless of their actual suitability; automated devices may entice
investors to rush into inputting data without properly reading pre-contractual information,
thereby paving the way for potential infringements of privacy law and the sale of unsuitable
products and services (in particular, the user may be enticed to complete by trial the automated
procedure to access a specific product, without an effective evaluation of the suitability of the
choice).

It should also be remembered that the level of financial literacy of European citizens is
low, which makes it risky for investors to purchase financial/insurance products, in total
autonomy, without the support of a financial advisor who can guide them.

Q18: Do you consider there are barriers preventing firms from offering/developing
automated financial advice tools in the securities sectors? If so, which barriers?

We believe there aren’t barriers to the development of automated financial advisory
tools. Rather, we believe that investors, consciously, prefer a human interrelation with an
advisor.

Q19: Do you consider there are barriers for (potential) clients to start investing via
semi-automated means like robo-advice caused by the current legal framework? If so, please
explain and outline what you consider to be a good solution to overcome these barriers.

No, there are no legal barriers, there is instead the awareness of investors of the low
reliability of these platforms in being able to identify the real expectations, needs and
requirements of the client, which only a human advisor can identify.

Q21: Do you consider the potential risks and opportunities to investors set out above
to be accurate? If not, please explain why and set out any additional risk and
opportunities for investors.

There are several potential risks. While it is true that by means of automated devices,
investors can potentially access a wide range of products, nonetheless, this remark omits that
such an inflated offer may be disruptive. In the field of financial advisory the real milestone is
not, in itself, the range of products, but the assessment of suitability: scores of products may be
thought to be suitable for each investor, this is the reason why human intervention is needed.

Information gaps and the inability to seek clarifications is a significant risk, especially
considering the lack of financial literacy among EU citizens. It is undeniable that the tool, based
on an algorithm, can have biases, with potential repercussions on end users. Without proper
assessment and human support it is difficult, if not impossible, that the individual investor can
realize it. The input of personal data may be requested by the platforms for their business, as a
consequence of specific agreements/links with other market participants particularly interested
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in the profiles of all registered users. The data collection of these platforms often does not
comply with the provisions on privacy.

The algorithms underlying automated devices require specific fully-fledged controls to
ensure investor protection: for instance, there exists the risk that algorithms are devised so as
to favour the distribution of products which entail more revenues for distribution platforms, at
the expense of investors’ best interests. Supervisors shall also consider the variables underlying
the algorithms: different algorithms may obviously have different underlying variables.
Furthermore, adding or omitting a single variable may pave the way for unintended and
unforeseeable consequences, especially without human support.

Automated devices may entice investors to rush into inputting data without properly
reading pre-contractual information, thereby paving the way for potential infringements of
privacy law. It is evident that haste does not support thoughtful choices, with the risk that the
user can make thoughtless operations.

There is also the risk that all the investors with similar profiles will be always
recommended to buy the same products, causing detriment to the quality of service and the
scope of markets.

Finally, we believe that client profiling using a mere algorithmic application with
automatic response, devoid of an objective assessment, would involve the risk of a kind of self-
profiling by the user that, by trial, may complete the automated procedure, in order to obtain a
specific product, without an effective evaluation of the suitability of the choice. In short,
investors may repeatedly respond to the various questions in the profiling tests until they get
the desired profile (probably unsuitable) depending on the products they wish to buy.

It is necessary to consider that the investor’s financial situation and needs change over
time. In fact, platforms may not provide for any form of engagement and periodic evaluation of
the advice given, or alerts that inform the investors of possible significant changes in market
conditions. Instead, the constant human relationship developed with an advisor, allows the
clients to change/update their investment decisions following the course of their lives and that
of their families, as well as market developments.

Q22: Do you consider that the existing MiFID regulatory framework continues to
be appropriate with regard to robo-advisers or do you believe that changes should be
added to the framework? If so, please explain which ones and why.

Due to the risks mentioned in response to the previous question, we believe that specific
safeguards should be provided for the use of the platforms.

Q23: Do you think that any changes should be made to MIFID Il (e.g., suitability
or appropriateness requirements) to adequately protect inexperienced investors accessing
financial markets through execution only and brokerage services via online platforms? If so,
please explain which ones and why.

Yes, the possibility for the investor to make use of execution only service should be
further limited, without the specific safeguards provided by the appropriateness and suitability
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rules. In particular, it should be strictly prohibited for complex instruments, especially
derivatives, Etfs...

Q24: Do you observe business models at online brokers which pose an inherent
conflict of interest with retail investors (e.g., do online brokers make profits from the losses
of their clients)? If so, please elaborate.

Yes, such business models are not regulated, as is the case for other distribution models,
for example financial advisors who have a specific well-defined discipline.

Q25: Some online brokers offer a wide and, at times, highly complex range of products.
Do you consider that these online brokers offer these products in the best interest of clients?
Please elaborate and please share data if possible.

No, we believe that regulatory deficiencies do not protect clients. The Authority often
emphasizes the cost element, which is only one of the many components of the service. A
”cheap” cost service does not indicate the quality of the service.

Q26: One of the elements that increased the impact on retail investors in the
GameStop case was the widespread use of margin trading. Do you consider that the current
regular framework sufficiently protects retail investors against the risks of margin trading,
especially the ones that cannot bear the risks? Please elaborate.
No, it doesn’t protect them. In these types of services, no attention is paid to the life
8 cycle of the investor, his needs and expectations. It's mostly a speculative activity.

Q27: Online brokers, as well as other online investment services, are thinking of new
innovative ways to interact and engage with retail investors. For instance, with “social
trading” or concepts that contain elements of execution only, advice, and individual portfolio
management. Do you consider the current regulatory framework (and the types of
investment services) to be sufficient for current and future innovative concepts? Please
elaborate.

No, a specific regulation to protect clients is needed.

Q31: Have you observed the existence of “zero-commission brokers” in your market?
Please also provide, if available, some basic data (e.g., number of firms observed, size of such
firms and the growth of their activities).

It should be borne in mind that there can’t exist cost-free services, so if these brokers
declare zero commissions, it is evident that there are hidden costs and little transparency. It
should also be considered that these subjects can attract clients through well-known
testimonials that can thus inspire the trust of potential investors and mislead them (eToro
Commercial with Alec Baldwin).
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Q32: Doyou have any information on “zero-commission brokers” business models,
e.g., their main sources of revenue and the incidence of PFOF on their revenue? If so, please
provide a description.

There are several advertisements on the net, for example:
https://brokerfinanziari.com/migliori-broker-finanziari-per-fare-trading-senza-commissioni/

Q33: Do you see any specific concern connected to “zero commission brokers”,
in addition to the investor protection concerns set out in the ESMA statement that the
Commission and/or ESMA should consider and address? Please explain and please also share
any information that you consider might be of relevance in the context of this call for
evidence. Please also explain if you consider that the existing regulatory framework is
sufficient to address the concerns listed in the ESMA statement regarding zero-commission
brokers or do you believe changes should be introduced in the relevant MiFID Il
requirements.

The Authorities should intervene by prohibiting, or severely limiting, certain practices,
especially if the subjects who carry them out are not sufficiently regulated. There are also
numerous online courses for trading very dangerous for investors.

Q35: The increased digitalisation of investment services, also brings the possibility to
provide investment services across other Member States with little extra effort. This is
evidenced by the rapid expansion of online brokers across Europe. Do you observe issues
connected to this increased cross-border provision of services? Please elaborate.

Yes, digitization makes it easier to provide investment services in other States. However,
we emphasize the lack of sufficient controls and the potential risks for investors.

Q36: Do you observe an increasing reliance of retail clients on information shared on
social media (including any information shared by influencers) to base their investment
decisions? Please explain and, if possible, provide details and examples. Do those
improve or hamper the decision-making process for clients?

Yes, social media are an information channel increasingly used by citizens, in all areas.
There is a real risk that investors could misunderstand the information received and consider it
improper advice, as indicated in the "ESMA's Statement on Investment Recommendations on
Social Media" in which the Authority highlighted that following an increase in the investment
recommendations made on social media and with the concern that retail investors are not aware
of the risks they run by relying on such recommendations, these recommendations should be
produced and disseminated as objectively and transparently as possible, so that investors,
before making any investment decision, can distinguish facts from opinions. It is also crucial that
investors are able to easily identify the source of the information and any conflicts of interest of
those making the recommendations.
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Q37: What are, in your opinion, the risks and benefits connected to the use of social
media as part of the investment process and are there specific changes that should be
introduced in the regulatory framework to address this new trend?

There is the risk that mere information or marketing communications will be considered
by investors as investment recommendations, also because citizens' literacy is very low. The use
of social media as part of the investment process can also create standardized recommendations
not based on a suitability assessment.

Q38: Are you aware of the practices by which investment firms outsource marketing
campaigns to online platform providers/agencies that execute social media marketing for
them, and do you know how the quality of such campaign is being safeguarded?

Yes, all investment firms use marketing campaigns that also deal with communication
through social media.

Q39: Have you observed different characteristics of retail clients, such as risk profiles
or trading behaviour, depending on whether the respective client group bases their
investment decision on information shared on social media versus a client group that does not
base their investment decision on social media information? Please elaborate.

Especially clients with low financial literacy rely on social media information.

Q40: Do you have any evidence that the use of social media (including

10 copy/mirror trading) has facilitated the spreading of misleading information about financial
products and/or investment strategies? Please elaborate and share data if possible.

The use of social media can cause the rapid dissemination of misleading information

that can reach a wide audience. There are also numerous online communications of false

financial advisors who seek to attract potential clients, with the risk that investors may be

damaged.

Q41: Have you observed increased retail trading of ‘meme stocks’, i.e. equities
that experience spikes in mentions on social media? Please share any evidence of such trading
and, if possible, statistics on outcomes for retail investors trading such instruments.

It is a widespread phenomenon.

Q42: Do you consider that the current regulatory framework concerning warnings
provides adequate protection for retail investors? If not, please explain and please
describe which changes to the current regulatory framework you would deem necessary
and why.

Warnings are useful, but certainly not sufficient. Effective investor protection is only
possible through the suitability assessment provided by the financial advisor.

Q43: Do you believe that consumers would benefit from the development of an ‘open
finance’ approach similarly to what is happening for open banking and the provision of
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consumer credit, mortgages, etc? Please explain by providing concrete examples and outline
especially what you believe are the benefits for retail investors.

Yes, open finance could be useful, but it will have to be based on clear rules and with
the adoption of codes of ethics by the financial operators who will use it. Open finance should
guarantee the protection of the personal data of the subjects and the right to be forgotten,
avoiding the dissemination of information that may constitute a precedent prejudicial to the
honour of a person. It is also necessary to provide for the usability of the data only after a specific
authorization by the Authorities in charge, so that there is the maximum guarantee of protection
of the client and of all those involved in the value chain.

Q44: What are, in your opinion, the main risks that might originate from the
development of open finance? What do you see as the main risks for retail investors? Please
explain and please describe how these risks could be mitigated as part of the development of
an open finance framework.

Open finance risks can arise from data security, privacy, ICT and the possibility of cyber-
attacks (cyber-security), but also from interoperability, given that the market has developed its
standards due to the lack of common models and guidelines, excessive market concentration
and dependence on service providers related to the management of a large number of data, the
protection of consumers and the fragmentation of the market, with the risk of favouring large
technology firms.

Q45: Which client investor data could be shared in the context of the development of
an open finance framework for investments (e.g., product information; client’s balance
information; client’s investment history/transaction data; client’s
appropriateness/suitability profile)?

All those listed in the question. It would be important for each client to have an univocal
suitability assessment, valid for all the operators to whom it addresses.

Q46: What are the main barriers and operational challenges for the development of
open finance (e.g., unwillingness of firms to share data for commercial reasons; legal
barriers; technical/IT complexity; high costs for intermediaries; other)? Please explain.

In addition to the assumptions made by ESMA, a further barrier could be the reticence
of clients, who do not accept data sharing.

Q47: Do you see the need to foster data portability and the development of a portable
digital identity? Please outline the main elements that a digital identity framework
should be focusing on.

Yes, it would be appropriate. These digital financial identities should be applicable and
recognised throughout the EU, otherwise further discrepancies and fragmentation would arise.

The use of common identifiers could facilitate the application of the various procedures.
However, an in-depth analysis is needed to assess whether this implementation is in line with
existing European legislation.
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Q48: Do you consider that regulatory intervention is necessary and useful to help the
development of open finance? Please outline any specific amendments to MiFID Il or any
other relevant legislation.

Yes, we believe it is necessary.

Best Regards,

Luigi Conte’
ANASF President
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