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UNI Europa Finance reply to ESMA Consultation on
Guidelines on certain aspects of the MiFID II remuneration requirements

Q1: Do you agree that career progression is likely to have an impact on fixed remuneration and that, consequently, firms should define appropriate criteria to align the interests of the relevant persons or the firms and that of the clients in respect of all types of remuneration (not just in respect of variable remuneration)? Please also state the reasons for your answer.
	As a European-wide federation of trade unions in the financial sector, UNI Europa Finance has a long-standing tradition in promoting fair sales of financial products and, in doing so, has consistently objected to formal or informal sales pressure on its employees.  In this respect we refer to the Model Charter on Responsible Sales of Financial Products, adopted by the UNI Finance Steering Group on 9 June 2010.  This was conceived as a charter with commitment from management and employees.  With regard to remuneration, it included, as principles:
· “To apply incentive structures which reward good customer services and qualified advice.  For instance, no sales targets for specific products;
· To ensure targets are reasonable and achievable and remuneration is determined through negotiation with trade union representatives.  The approach to individual employees must be in line with collective agreements.”

Being aware of formal and informal sales pressures, UNI Europa Finance also advocated the inclusion of ‘sales targets’ (MifID II, art 24(10) ) as practice that is not permissible to recommend a particular financial instrument to a retail  client when a different instrument could better meet that client’s needs.
UNI Europa Finance shares the view that the interests of employees and the interests of the clients on a long-term basis are aligned, and that conflict of interest between both should be avoided, be it through remuneration, through other incentives or through informal pressure.  
That being said, while career progression can have an impact on an employee´s fixed remuneration, the latter is decided upon much more variables than the employee’s relation to, or interests of, clients. It should be clear to ESMA that a salary process should be created in collaboration with the trade union at the company and be clear to all employees. It should be linked to the company's business planning and budgeting process. The individual salary shall be set in the workplace, with trade union transparency and influence in accordance with local collective agreements. Salaries shall be individual and differentiated according to the nature and complexity of the duties, the employees’ competence and effort. If bonuses and other variable salary components occur, they shall form a smaller part of the total remuneration. Companies in the financial sector shall have objective and non-discriminatory remuneration, with clear criteria.

In the Nordic countries it is the social partners that decide on the criteria and levels of remuneration that applies to a large number of employees in a company. The provisions on remuneration should be without prejudice to the full exercise of fundamental rights guaranteed by Article 153(5) TFEU.
We therefore believe that the scope of the guideline should be redefined, to include much more consideration as to trade union involvement, but also to consider the risk that a non-alignment between an institution’s business risk operations and conflicts of interest policies, and the client interests, can pose to the salary of the individual employee.



Q2: Do you agree with the suggested approach on career progression? Please also state the reasons for your answer.
	As representatives of part of the European trade union movement and of the trade unions representing workers in the finance sector specifically, we would be amiss to not mention that trade unions are not mentioned or afforded any specific role in the underlying guidelines. Given the practice in several Member States for trade unions to play quite an important role in negotiating wage scales and benefits, this seems like an oversight. We would therefore recommend, that the important and often quite beneficial role of trade unions, in ensuring sustainable and proportionate wage setting, be considered and reflected.
It is important to stress that EU regulation must respect the right to free collective bargaining and not interfere with collective agreements, in all aspects but with special attention to the issue of free negotiation of pay and wages – an exclusive right of the social partners set down in the EU Treaty. 



Q3: Do you agree that, to align the interests of relevant persons or the firms with the interests of clients on a long term basis, firms should consider the possibility to adjust remuneration previously awarded through the use of ex-post adjustment criteria in their remuneration policies and practices (such as clawbacks and malus)? Please also state the reasons for your answer.
	In principle, to reduce or reverse any compensation should not be a tool to handle risks by a company. Risks should be dealt with on beforehand. 



Q4: Do you agree with the suggested approach on ex-post adjustment criteria? Please
also state the reasons for your answer.
	The draft guidelines encourage financial institutions to consider clawback and deferred payment for a much broader range of employees.   UNI Europa Finance objects to this for the following reasons:
· While clawbacks and deferred payments exist already, they are confined to a small percentage of total staff.  For example:  the Dutch Regeling Beheerst Beloningsbeleid (regulation on sound remuneration policies) excludes deferred payment  from people with variable remuneration less than 50.000 euro a year and less than one tenth of total remuneration;
·  the impact (marginal cost) of a clawback for employees in lower income categories would probably be experienced much more severely than for top earners.   While for the higher income categories, clawbacks will have as effect to reduce spending on non-essential items, for lower income categories, the effect would hurt much more;
· Clawback on income for lower income categories means that it is likely that you need to clawback on income already spent or on essential savings.  Theoretically, this could be offset by deferred payments.  However, unless the financial institution agrees to a wage increase, that would replace existing variable remuneration, rather than come on top of them.  This would not be acceptable to us.  As such, if regulatory guidelines suggest that deferred payments be introduced to a broad category of employees, our members will be put in situation where they have no choice but increase their demands for higher net wage increases;
· Additional taxes specifically targeting finance employees are already either implemented or under consideration in several Member States. Adding further clawback measures would therefore have an increased effect on the finance workers on lower incomes in these countries.
Given the strong impact clawbacks would have on essential income or savings of lower income categories, one can expect that it would only be used in case of serious breaches.  However, these would probably be rather exceptional.   For these exceptional cases, there will usually already be alternative sanctions in place.  To be able to sanction exceptional cases through clawbacks, a system of deferred payment would need to be set up for a broad range of employees.  This to us seems disproportional.
In principle, to reduce or reverse any compensation should not be a tool to handle risks by a company. Risks should be dealt with on beforehand. Furthermore, the responsibility to ensure that internal policies and legal requirements are followed should not be moved from the employer side to the individual employee. Companies in the financial sector shall have objective and non-discriminatory remuneration, with clear pay criteria.



Q5: Do you agree with the added focus and suggested approach on the remuneration policies and practices for control functions and members of the management body or senior management? Please also state the reasons for your answer.
	The individual salary shall be set in the workplace, with trade union transparency and influence in accordance with local collective agreements. Salaries shall be individual and differentiated according to the nature and complexity of the duties, the employees’ competence and effort.



Q6: Do you believe that guideline 1 should be further amended and/or supplemented?
Please also state the reasons for your answer.
	The role of trade unions and collective bargaining in the design of remuneration policies and practices is left out completely despite the key role that trade unions play in the remuneration process.  Therefore, and apart from the remarks already made above in reply to questions 2 and 3, we suggest that Recital 69 of CRD IV be added to the guidelines. “ The provisions on remuneration should be without prejudice to the full exercise of fundamental rights guaranteed by Article 153(5) TFEU, general principles of national contract and labour law, Union and national law regarding shareholders' rights and involvement and the general responsibilities of the management bodies of the institution concerned, and the rights, where applicable, of the social partners to conclude and enforce collective agreements, in accordance with national law and customs.”  We insist on this for the following reasons.
· It would enhance the consistency of different pieces of sectoral legislation/regulation within the financial sector;
· It would counterbalance suggestions by ESMA referring to remuneration, by clearly indicating that this should remain within the boundaries of labour legislation and collective agreements;
· Apart from all this, the right to collective bargaining and the fundamental rights of labour law are for us a matter of principle.  We do not want that any precedents be created that could suggest that these may be overturned, al be it partially, by sectoral legislation/regulation.  





Q7: Do you agree that the remuneration policy should not only be reviewed on a periodic basis but also upon the occurrence of certain ad hoc events as described in new general guideline 2? Please also state the reasons for your answer.
	N/A



Q8: Do you agree that the persons involved in the design, monitoring and review of the remuneration policies and practices should have access to all relevant documents and information to understand the background to and decisions that led to such remuneration policies and procedures? Please also state the reasons for your answer.
	UNI Europa Finance believes that sound governance is very important.  This includes a strong and independent compliance department.  As such, we consider as evident that persons involved in design, monitoring and review of remuneration policies and practices have access to all relevant documents and information.  However, we have two additional suggestions:
· A situation should be avoided where persons involved in the design, monitoring and review of the remuneration policies have insufficient knowledge of labour law.  It should be avoided that this is designed exclusively by persons specialized in financial sector legislation; It is crucial that the trade union at the company therefore is part of the review process.
· The need for monitoring is obvious.  However, such monitoring should go further than only remuneration, but also include for example informal sales pressure, sales targets etc.




Q9: Do you believe that guideline 2 should be further amended and/or supplemented?
Please also state the reasons for your answer.
	N/A



Q10: Do you agree with the amendments made to guideline 3? Please also state the reasons for your answer.
	N/A



Q11: Do you believe that guideline 3 should be further amended and/or supplemented?
Please also state the reasons for your answer.
	It is important to inform and consult with the local trade union as well as to ensure the integrity of the employees. The employees that are affected by a review should be adequately informed of the process and understand the purpose of such a review and possible outcomes. 

ESMA mentions monitoring calls for telephone sales as an example of control. In that regard it is crucial to consider the integrity of employees and any agreements between the social partners on monitoring/recording calls etc of employees. There should be a clear legitimate purpose on why employees’ calls are monitored/recorded, and the monitoring should only be used for that legitimate purpose. The employees should also always know when their calls are recorded and monitored. 





Q12: Do you agree with the deletion of Section V.III. of the 2013 guidelines? Please also
state the reasons for your answer.
	N/A



Q13: Do you agree with the arguments set out in the cost-benefit analysis in Annex IV?
Do you think that other items should be factored into the cost-benefit analysis and if so, for what reasons?
	N/A
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