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Response Form to the Consultation Paper on the clearing and derivative trading obligations in view of the benchmark transition





Responding to this paper 
ESMA invites comments on all matters in this consultation paper and in particular on the specific questions. Comments are most helpful if they:
respond to the question stated;
indicate the specific question to which the comment relates;
contain a clear rationale; and
describe any alternatives ESMA should consider.
ESMA will consider all comments received by 2 September 2021. 
Instructions
In order to facilitate analysis of responses to the Consultation Paper, respondents are requested to follow the below steps when preparing and submitting their response:
Insert your responses to the questions in the Consultation Paper in the present response form. 
Use this form and send your responses in Word format (pdf documents will not be considered except for annexes);
Please do not remove tags of the type <ESMA_QUESTION _RFRS_1>. Your response to each question has to be framed by the two tags corresponding to the question.
If you do not wish to respond to a given question, please do not delete it but simply leave the text “TYPE YOUR TEXT HERE” between the tags.
When you have drafted your response, name your response form according to the following convention: ESMA_RFRS_nameofrespondent_RESPONSEFORM. For example, for a respondent named ABCD, the response form would be entitled ESMA_RFRS_ABCD_RESPONSEFORM.
Upload the form containing your responses, in Word format, to ESMA’s website (www.esma.europa.eu under the heading “Your input – Open Consultations” ->  Consultation Paper on the clearing and derivative trading obligations in view of the benchmark transition”). 
Publication of responses
All contributions received will be published following the close of the consultation, unless you request otherwise. Please clearly and prominently indicate in your submission any part you do not wish to be publically disclosed. A standard confidentiality statement in an email message will not be treated as a request for non-disclosure. A confidential response may be requested from us in accordance with ESMA’s rules on access to documents. We may consult you if we receive such a request. Any decision we make not to disclose the response is reviewable by ESMA’s Board of Appeal and the European Ombudsman.
Data protection
Information on data protection can be found at www.esma.europa.eu under the heading Legal Notice.

Who should read this paper
All interested stakeholders are invited to respond to this consultation paper. In particular, responses are sought from counterparties of OTC derivatives transactions which are subject to the clearing obligation or to the derivative trading obligation as well as from CCPs and Trading Venues.
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General information about respondent
	Name of the company / organisation
	Fédération bancaire française – FBF
	Activity
	Banking sector

	Are you representing an association?
	☒
	Country/Region
	France































Questions

General comments
Q1 : Are there any general comments you would need to raise?
<ESMA_QUESTION_RFRS_1>
The FBF would like to thank ESMA and express its support for the Authority’s efforts to accompany the transition away from EONIA and LIBOR and agrees that such transition results in necessary changes to the derivatives clearing and trading obligations (hereafter “the CO” and “the DTO”).

The FBF notes that, while it is not their primary intent, the measures presented in this consultation with respect to the DTO are a step in the right direction to limit the impact of the obligation for UK branches of EU firms to apply overlaying and conflicting rules, as they exclude, at least temporarily, GBP IRS from the scope of the EU DTO.

Still, these provisions remain insufficient for other currencies subject to DTO impacting EU firms’ ability to compete in these markets, and the conflict in DTOs that affect UK branches of EU entities needs to be tackled in a direct and definitive manner. In this respect, the FBF is very supportive of the options presented by Robert Ophèle in his speech made on June 29th 2021 at an ISDA conference where he confirmed that there is a need to rethink how the EU DTO should apply to the non-EU business of above mentioned branches and stated that the DTO issue should be a high priority on the forthcoming MiFIR review agenda.
<ESMA_QUESTION_RFRS_1>

State of progress with the transition
Q2 : Are there any other aspects of the transition that need to be taken into account? Please share any data that would help qualify further the progress with the transition or any other aspects that you think should be considered.
<ESMA_QUESTION_RFRS_2>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_RFRS_2>

General approach 
Q3 : Are there any other aspects that you think that ESMA should take into account or that might justify a different approach?
<ESMA_QUESTION_RFRS_3>
The FBF acknowledges the need to consider both the CO and the DTO at the same time in the context of interest rate benchmark reform. However, the FBF also wants to underline that the CO and the DTO are two different components of the OTC interest rate derivatives markets, each having its own consequences, and should therefore be individually analysed in the above-mentioned context.

In this perspective, considering the potential burden on market participants of the introduction of new obligations (adaptation of IT systems, operational implementation, clients communication…), the FBF calls for more flexibility in the enforcement of the new rules governing the CO and the DTO, as the provisional date of 3 January 2022 seems too constraining, notably regarding the DTO. Indeed, allowing for an appropriate phase-in of the new obligations is all the more justified as it should not lead to an increased risk for the EU markets.

Furthermore, the FBF welcomes ESMA's confirmation that it has discussed this initiative with several authorities from third countries that are responsible for the clearing and/or trading mandates in their jurisdiction in order to facilitate international convergence to the extent possible. The FBF is very supportive of ESMA’s commitment to continue to do so and to monitor the possible changes introduced in these other jurisdictions as the benchmark transition and the structural changes described in the Consultation have an international dimension. In fact, the FBF is of the opinion that international convergence where appropriate is critical to prevent disruption to cross-border derivatives markets and to ensure levelled playing field.

Finally, the FBF believes that transactions stemming from Post Trade Risk Reduction (PTRR) exercises should, under a suitable control framework, be exempt from the CO to enable market participants to manage the risk in their uncleared portfolios. Indeed, with the extension of the clearing obligations to RFR swaps, such risk management practices, currently undertaken by many large dealer banks, could be impaired, as OIS as a tradeable instrument for both cleared and uncleared interest rate risk would no longer be available.
<ESMA_QUESTION_RFRS_3>

Clearing obligation
Q4 : Do you agree with the assessment of the EMIR criteria and with the proposed classes (except for USD which is dealt with in a dedicated Question 5)? If not please detail how the assessment could differ and please also provide data and information to justify a different assessment. 
<ESMA_QUESTION_RFRS_4>
As things stand, the FBF broadly agrees with ESMA’s assessment for the purpose of the CO and with its proposed changes to the scope of the CO by the end of the year (except USD).

Indeed, as stated by ESMA in this consultation, its proposals for amending the scope of the CO are mainly driven by the liquidity criterion but also take into account current authorised and recognised CCPs, including UK CCPs whose time-limited equivalences runs until June 2022. Therefore, the FBF would like to draw ESMA’s attention to the fact that any change of status for UK CCPs may have an impact on certain classes of OTC interest rate derivatives’ liquidity (as the majority of trading and clearing activity in EUR and GBP still mainly remains in this third country at this stage) and then on the ability of EU firms to satisfy their CO for these classes. 

Hence, ESMA should take into account any potential future decisions regarding UK CCPs (either a non-renewal of the equivalence, affecting all OTC asset classes currently cleared on UK CCPs, or a targeted decision to de recognise under the new EMIR 2.2 framework specific clearing services only, and including any decision to exclude from this de recognition certain activities such as client clearing or market making activities) to asses swiftly the consequences of the liquidity of the relevant OTC asset classes and decide if those asset classes should be excluded from the CO.
<ESMA_QUESTION_RFRS_4>

Q5 : Will the transition regarding USD have made sufficient progress by this Autumn to decide on whether to maintain or remove USD LIBOR classes. Will there be sufficient liquidity to introduce SOFR OIS to the CO and for which maturity range? Please provide the relevant data and information to explain your assessment, in accordance with the EMIR framework. 
<ESMA_QUESTION_RFRS_5>
While USD LIBOR will continue to be published until June 2023, the FBF understands that 1-week and 2-months USD LIBOR will cease to be published at the end of 2021. In addition, there have been communications for markets participants, including from the European Commission, ECB, EBA and ESMA, to no longer enter new derivative contracts referencing USD LIBOR by the end of the year. 

Consequently, the FBF is of the opinion that the transition regarding USD LIBOR will have made sufficient progress by the end of the year to support ESMA’s proposal to remove OTC interest rate derivatives referencing USD LIBOR from the scope of the CO.

As regards the timetable for the inclusion of the SOFR OIS class in the scope of the CO, the FBF encourages global coordination and alignment with other competent jurisdictions. The FBF therefore recommends waiting for the US authorities’ decision on that matter as SOFR OIS are mainly traded in the US and, thus, avoid unlevel playing field for EU market participants.

In this respect, it should be noted that the Chairman of the US CFTC recently announced that the CFTC is not planning to adjust its own clearing and trading mandates concerning USD LIBOR and SOFR before 2022 (see https://www.cftc.gov/PressRoom/SpeechesTestimony/behnamstatement071321).
<ESMA_QUESTION_RFRS_5>

Q6 : Do you agree with the proposed implementation of the changes? If not please provide details that could justify a different implementation. 
<ESMA_QUESTION_RFRS_6>
The FBF broadly agrees with ESMA’s proposed implementation of the changes.

However, as stated in our answer to Q3, considering the potential burden on market participants of the introduction of new obligations (adaptation of IT systems, operational implementation, clients communication…), the FBF calls for more flexibility in the enforcement of the new rules governing the CO and the DTO. 

Indeed, the provisional date of 3 January 2022 seems too constraining while there is still a significant amount of work to be done before the end of the year to be compliant with the new expected regulations. Therefore, similarly to other trade associations, the FBF advocates for the introduction of an appropriate phase-in period (between 3 to 6 months) in the coming RTS.
<ESMA_QUESTION_RFRS_6>

Derivatives trading obligation
Q7 : Do you agree with the proposal to not include OIS referencing €STR, SONIA nor SOFR to the DTO at this point in time? In case you disagree with ESMA’s proposal, please justify and support your assessment with qualitative and quantitative data. 
<ESMA_QUESTION_RFRS_7>
The FBF strongly agrees with ESMA’s proposal to not include OIS referencing €STR, SONIA nor SOFR to the DTO at this point in time, given ESMA's analysis regarding liquidity on EU or equivalent non-EU trading venues. 

Furthermore, the FBF believes that in order for a class of transaction to be subject to the DTO, it should already be included in the CO. In other words, the DTO must always be a subset of the CO.
<ESMA_QUESTION_RFRS_7>

Q8 : Do you consider that IRS referencing USD LIBOR should continue to be subject to the DTO? 
<ESMA_QUESTION_RFRS_8>
The FBF does not consider that IRS referencing USD LIBOR should continue to be subject to the DTO considering that their liquidity is expected to decline significantly by the end of the year.

[bookmark: _Hlk78289461]In fact, as outlined in our answer to Q5, while USD LIBOR will continue to be published until June 2023, we understand that 1-week and 2-months USD LIBOR will cease to be published at the end of 2021. In addition, there have been firm recommendations to market participants, including from the European Commission, ECB, EBA and ESMA, to no longer enter new derivative contracts referencing USD LIBOR by the end of the year.

In addition, if OTC interest rate derivatives referencing USD LIBOR are removed from the scope of the CO by the end of the year (according to ESMA’s proposal), then they should automatically no longer be subject to the DTO.
<ESMA_QUESTION_RFRS_8>

Cost Benefit Analysis
Q9 : Are there other elements that should be taken into account and that would impact the outcome of the cost-benefit analysis?  Please provide quantitative and qualitative details. 
<ESMA_QUESTION_RFRS_9>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_RFRS_9>
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