


Response Form to the Consultation Paper 
Draft Guidelines further specifying the circumstances for temporary restrictions in the case of a significant non-default event in accordance with Article 45a of EMIR






Responding to this paper 
ESMA invites comments on all matters in this consultation paper and in particular on the specific questions summarised in Annex III. Comments are most helpful if they:
respond to the question stated;
indicate the specific question to which the comment relates;
contain a clear rationale; and
describe any alternatives ESMA should consider.
ESMA will consider all comments received by 20 September 2021. 
All contributions should be submitted online at www.esma.europa.eu under the heading ‘Your input - Consultations’. 
Instructions
In order to facilitate analysis of responses to the Consultation Paper, respondents are requested to follow the below steps when preparing and submitting their response:
Insert your responses to the questions in the Consultation Paper in the present response form. 
Please do not remove tags of the type <ESMA_QUESTION_DVDS_1>. Your response to each question has to be framed by the two tags corresponding to the question.
If you do not wish to respond to a given question, please do not delete it but simply leave the text “TYPE YOUR TEXT HERE” between the tags.
When you have drafted your response, name your response form according to the following convention: ESMA_DVDS_nameofrespondent_RESPONSEFORM. For example, for a respondent named ABCD, the response form would be entitled ESMA_DVDS_ABCD_RESPONSEFORM.
Upload the form containing your responses, in Word format, to ESMA’s website (www.esma.europa.eu under the heading “Your input – Open consultations”  “Consultation on the circumstances for temporary restrictions in the case of a significant non-default event”).



Publication of responses
All contributions received will be published following the close of the consultation, unless you request otherwise. Please clearly and prominently indicate in your submission any part you do not wish to be publicly disclosed. A standard confidentiality statement in an email message will not be treated as a request for non-disclosure. A confidential response may be requested from us in accordance with ESMA’s rules on access to documents. We may consult you if we receive such a request. Any decision we make not to disclose the response is reviewable by ESMA’s Board of Appeal and the European Ombudsman.
Data protection
Information on data protection can be found at www.esma.europa.eu under the heading Legal Notice.
Who should read this paper?
All interested stakeholders are invited to respond to this consultation paper. In particular, responses are sought from central counterparties (CCPs) as well as from direct or indirect clearing members of CCPs.
















General information about respondent
	Name of the company / organisation
	The London Stock Exchange Group
	Activity
	Central Counterparty

	Are you representing an association?
	☐
	Country/Region
	UK




Introduction
Please make your introductory comments below, if any
<ESMA_COMMENT_DVDS_00>
LSEG welcomes the opportunity to comment on ESMA’s draft Guidelines further specifying the circumstances for temporary restrictions in the case of a significant non-default event in accordance with Article 45a of EMIR. We would like to make the following key observations:

· LSEG agrees that a CCP’s capital requirement under EMIR is a good reference point for the significance of a non-defaulting event.
· We believe however that unless the CCP’s regulatory capital is breached, Article 45(a) of CCP RRR should not be triggered.
· We disagree with ESMA’s proposal to use “the reduction of volumes or number of clearing memberships” as indicators for triggering Article 45(a) as they are not be directly related to the CCP’s business activities or its inability to perform at the required level but clients’ choice of clearing who drive clearing volumes where they can find best prices and higher liquidity. 
[bookmark: _Hlk14268422]
Below we provide our views on the different aspects of the regulation and highlight areas which in our view require further consideration/adaptation in the final proposal. 
<ESMA_COMMENT_DVDS_00>







Questions 

: Do you agree with the proposed indicators to trigger the obligation for a competent authority to assess if to apply the restrictions set out under Article 45a of EMIR. If not, please explain why.

<ESMA_QUESTION_DVDS_01>
LSEG broadly agrees with the proposed indicators to trigger the obligation for competent authorities to assess whether to apply the restrictions under Article 45(a) of EMIR. Although a CCP’s capital requirement under EMIR is a good reference point for the significance of a non-defaulting event, some of the indicators ESMA has chosen to assess how a non-default event adversely affects or is likely to adversely affect the CCP’s ability to perform its critical functions, do not necessarily reflect the CCP’s capability/capacity of handling non-defaulting events. 

We note that, under Guideline 1(b), a significant deterioration of the CCP’s buffer could also trigger temporary restrictions even if not hitting the notification threshold. Therefore, it is not clear what the difference between Guideline 1(a) and 1(b) is as there seems to be some overlap. Even if CCP losses are well within buffers and within annual projections, a “significant deterioration” might not breach the CCP’s regulatory capital. In such cases temporary restrictions should not apply.  

Therefore, we would suggest deleting 1(b) and keeping 1(a) as the only Guideline.

Regarding Guideline 2, the failure of a critical third-party entity preventing the CCP from operating its full clearing service should not be an indicator triggering Article 45(a) restrictions. Third-party providers are chosen on the basis of extensive due diligence reviews which cover all possible operational risk and compliance issues before the final decision is made. Their operational capabilities under extraordinary market conditions can be assessed to a certain extent and those institutions are also regulated entities. In addition, at LCH, our Risk Committee with and active CM representation is opined on third-country providers. Therefore, we only have limited control and supervision of our third-party providers. In addition, we are of the view that the Business Continuity Plan (“BCP”) which is regularly tested as per EMIR requirements in case of a third-party failure should be considered as an existing mitigant.

Regarding the potential loss of clearing volumes or CMs, we would note that the reduction of volumes or number of clearing memberships might not be directly related to the CCP’s business activities or its inability to perform at the required level but clients’ choice of clearing who drive clearing volumes where they can find best prices and higher liquidity. 

Therefore, we would suggest retaining 1st paragraph (i.e. material operational event with significant medium-term financial impact) and remove the 2nd and 3rd sub paragraphs (i.e. 3rd party event and the drop in volumes). 
<ESMA_QUESTION_DVDS_01>

: If you prefer other indicators, please describe them and why they would be more suitable.  
<ESMA_QUESTION_DVDS_02>
In line with our previous response, we believe that regulatory capital should be the main indicator used alongside current monitoring and reporting practices established between CCPs and NCAs. 
<ESMA_QUESTION_DVDS_02>

: Do you agree with the Option 2 of the cost-benefit analysis, if not please explain? Have you identified other benefits and costs not mentioned above associated to the proposed approach (Option 2)?
[bookmark: _Hlk76119363]<ESMA_QUESTION_DVDS_03>
We agree with option 2 of the cost-benefit analysis. However, we would reiterate our concerns with some of the indicators used as discussed in question 1.
<ESMA_QUESTION_DVDS_03>

: If you advocated for a different approach, how would it impact the cost and benefit assessment? Please provide details.

<ESMA_QUESTION_DVDS_04>
N/A	
<ESMA_QUESTION_DVDS_04> 
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