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Response Form to the Consultation Paper on Review of MAR Guidelines on delay in the disclosure of inside information and interactions with prudential supervision   





Responding to this paper 
ESMA invites comments on all matters in this consultation paper and in particular on the specific questions. Comments are most helpful if they:
respond to the question stated;
indicate the specific question to which the comment relates;
contain a clear rationale; and
describe any alternatives ESMA should consider.
ESMA will consider all comments received by 27 August 2021. 
All contributions should be submitted online at www.esma.europa.eu under the heading ‘Your input - Consultations’. 
Instructions
In order to facilitate analysis of responses to the Consultation Paper, respondents are requested to follow the below steps when preparing and submitting their response:
Insert your responses to the questions in the Consultation Paper in the present response form. 
use this form and send your responses in Word format (pdf documents will not be considered except for annexes);
Please do not remove tags of the type <ESMA_QUESTION _MRGL_1>. Your response to each question has to be framed by the two tags corresponding to the question.
If you do not wish to respond to a given question, please do not delete it but simply leave the text “TYPE YOUR TEXT HERE” between the tags.
When you have drafted your response, name your response form according to the following convention: ESMA_MRGL_nameofrespondent_RESPONSEFORM. For example, for a respondent named ABCD, the response form would be entitled ESMA_MRGL_ABCD_RESPONSEFORM.
Upload the form containing your responses, in Word format, to ESMA’s website (www.esma.europa.eu under the heading “Your input – Open Consultations” ->  Consultation Paper on Review of MAR Guidelines on delay in the disclosure of inside information and interactions with prudential supervision”). 
Publication of responses
All contributions received will be published following the close of the consultation, unless you request otherwise. Please clearly and prominently indicate in your submission any part you do not wish to be publically disclosed. A standard confidentiality statement in an email message will not be treated as a request for non-disclosure. A confidential response may be requested from us in accordance with ESMA’s rules on access to documents. We may consult you if we receive such a request. Any decision we make not to disclose the response is reviewable by ESMA’s Board of Appeal and the European Ombudsman.
Data protection
Information on data protection can be found at www.esma.europa.eu under the heading Legal Notice.
Who should read this paper
All interested stakeholders are invited to respond to this consultation paper. This consultation paper is primarily of interest to the banking sector, but responses are also sought from any other market participant including trade associations and industry bodies, institutional and retail investors, consultants and academics.
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General information about respondent
	Name of the company / organisation
	Bundesanstalt für Finanzdienstleistungen
	Activity
	Government, Regulatory and Enforcement

	Are you representing an association?
	☐
	Country/Region
	Germany
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Please make your introductory comments below, if any.  
<ESMA_QUESTION_MRGL_0>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_MRGL_0>


































Questions

Q1 : Do you agree with the proposed amendment to the MAR Guidelines in relation to redemptions, reduction and repurchase of own funds?  
<ESMA_QUESTION_MRGL_1>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_MRGL_1>

Q2 : Do you see other areas of interactions between MAR transparency and other supervisory frameworks where the same approach should be pursued? 
<ESMA_QUESTION_MRGL_2>
Another area of interactions between MAR transparency is the resolution of credit and financial institutions on the basis of the framework of a Single Resolution Mechanism and a Single Resultion Fund, SRMR and the Bank Recovery and Resolution Directive, BRRD. The SRM Regulation and the BRRD give the relevant authorities sweeping powers to take resolution action in respect of an institution once the resolution conditions have been met. In accordance with the provisions of the SRM Regulation and the BRRD, "resolution" is understood as the use of resolution tools by a resolution authority to achieve one or more of the resolution objectives laid down in law (see Article 14(2) of the SRM Resolution and Article 31(2) of the BRRD). A key requirement for resolution action to be taken by the resolution authority in accordance with Article 18(1) SRMR and Article 32(1) BRRD is the failure or likely failure of an institution (threat to its status as a going concern), to the extent this cannot be avoided by means of supervisory or private sector action, and that resolution is in the public interest. In principle, inside information may arise prior to and during resolution action. Measures taken by the resolution authority in the run-up to the issuing of a resolution order are of particular relevance to the possible creation of inside information and its disclosure obligation according to Art. 17 MAR. If there are mounting signs that an institution is facing a crisis situation, the conditions for deeming the institution failing or likely to fail are examined by the competent supervisory authority after consulting the resolution authority (standard procedure) or by the resolution authority after consulting the supervisory authority. In accordance with Article 18(4) SRMR and Aricle 32(4) BRRD, an institution is deemed failing or likely to fail if: 
(a) the institution infringes or there are objective elements to support a determination that the institution will, in the near future, infringe the requirements for continuing authorisation in a way that would justify the withdrawal of the authorisation by the competent authority including but not limited to because the institution has incurred or is likely to incur losses that will deplete all or a significant amount of its own funds; 
(b) the assets of the institution are or there are objective elements to support a determination that the assets of the institution will, in the near future, be less than its liabilities; 
(c) the institution is or there are objective elements to support a determination that the institution will, in the near future, be unable to pay its debts or other liabilities as they fall due; 
 The specific circumstances and/or the underlying events on the part of the institution that have caused a significant deterioration in its financial position or violation of requirements relevant to its authorisation and thus could potentially contribute to its failure or likely failure and the possibility of resolution generally constitute inside information subject to an disclosure obligation according to Art. 17 MAR. In such a situation the competent authorities are very often trying to save the institution and avoid winding-up through either supervisory measures or the injection of new capital by private third parties (alternative measures). A disclosure by the senior management of specific information that would drive markets to anticipate the institution could be failing or likely to fail at this stage could undermine the success of these efforts by market reactions. If, on the other hand, the planned rescue measures are successful and the institution does not need to be liquidated or resolution actions can be avoided, the entity survives and the total loss (or at least a significant loss) of shareholders equity is prevented.
However, the economic situation of the company and the interests of its shareholders and creditors may also be affected by publication in the immediate period prior to taking resolution measures. The central objective of the resolution is to maintain critical functions of the institution/entity and thus to continue at least parts of the entity. Publication before the decision is notified by the resolution authority jeopardises the achievement of the objective. In addition, not every action of a resolution authority in the crisis of an institution/entity must lead to resolution. If the resolution authority, after examining the facts, decides not to wind up the institution/entity, for example because financial support is provided in the short term by the parent undertaking or by private third parties, publication of the issuer before a decision of the resolution authority would in principle be likely to aggravate the crisis situation and the intended rescue operation could not be successful. Therefore, in case of pending disclosure of the resolution order by the resolution authority, the immediate disclosure is likely to prejudice the legitimate interest of the institution/entity.
<ESMA_QUESTION_MRGL_2>

Q3 :  Do you agree with the proposed amendment to the MAR Guidelines in relation to draft SREP decisions and preliminary information related thereto?
<ESMA_QUESTION_MRGL_3>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_MRGL_3>

Q4 : Do you agree with the proposed amendments to the MAR Guidelines in relation to P2R?
<ESMA_QUESTION_MRGL_4>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_MRGL_4>

Q5 : Do you agree with the proposed amendments to the MAR Guidelines in relation to P2G?
<ESMA_QUESTION_MRGL_5>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_MRGL_5>

Q6 : With regard to the examples listed in paragraph 130, do you agree with the examples when P2G may not be price sensitive, and do you consider it useful to list these examples in the MAR Guidelines? 
<ESMA_QUESTION_MRGL_6>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_MRGL_6>

Q7 : Do you see other cases where P2G may not be price sensitive? 
<ESMA_QUESTION_MRGL_7>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_MRGL_7>

Q8 : Do you agree with the proposed approach in relation to other supervisory measures? 
<ESMA_QUESTION_MRGL_8>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_MRGL_8>

Q9 : Do you see any other element that ESMA should consider in a potential amendment to its MAR Guidelines?
<ESMA_QUESTION_MRGL_9>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_MRGL_9>
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