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Responding to this paper
ESMA invites comments on this paper and in particular on the specific questions summarised in Appendix 1. Responses are most helpful if they: 
 respond to the question stated; 
 contain a clear rationale; 
 give concrete examples 
ESMA will consider all responses received by 1 August 2021. 
All contributions should be submitted online at www.esma.europa.eu under the heading ‘Your input - Consultations’. 

Instructions
In order to facilitate analysis of responses to the Consultation Paper, respondents are requested to follow the below steps when preparing and submitting their response:
1. Insert your responses to the questions in the Consultation Paper in the present response form. 
2. Please do not remove tags of the type <ESMA_QUESTION_DCFE_1>. Your response to each question has to be framed by the two tags corresponding to the question.
3. If you do not wish to respond to a given question, please do not delete it but simply leave the text “TYPE YOUR TEXT HERE” between the tags.
4. When you have drafted your response, name your response form according to the following convention: ESMA_DCFE_nameofrespondent_RESPONSEFORM. For example, for a respondent named ABCD, the response form would be entitled ESMA_DCFE_ABCD_RESPONSEFORM.
5. Upload the form containing your responses, in Word format, to ESMA’s website (www.esma.europa.eu under the heading “Your input – Open consultations”  “Call for Evidence on Digital Finance”).

Publication of responses
All contributions received will be published following the close of the call for evidence, unless you request otherwise. Please clearly and prominently indicate in your submission any part you do not wish to be publicly disclosed. A standard confidentiality statement in an email message will not be treated as a request for non-disclosure. A confidential response may be requested from us in accordance with ESMA’s rules on access to documents. We may consult you if we receive such a request. Any decision we make not to disclose the response is reviewable by ESMA’s Board of Appeal and the European Ombudsman.

Data protection
Information on data protection can be found at www.esma.europa.eu under the heading Legal Notice.
	



Who should read this paper
All interested stakeholders are invited to respond to this call for evidence.
This call for evidence is primarily of interest to: 
1. Financial firms relying on third-parties, in particular technology firms, to fulfil critical or important functions;
1. Third-parties, in particular technology firms, on which financial firms rely to fulfil critical or important functions;
1. Technology firms providing financial services, either directly or through partnerships with financial firms; 
1. Platforms marketing or providing access to different financial services;
1. Groups combining financial and non-financial activities, also known as mixed activity groups.

Abbreviations and definitions 
Abbreviations
EBA 		European Banking Authority 
EC		European Commission
ESAs		European Supervisory Authorities
EIOPA		European Insurance and Occupational Pensions Authority
ESMA		European Securities and Markets Authority
EU		European Union
ICT		Information and Communication Technology
MAGs		Mixed-activity groups 
NCA		National Competent Authority

Definitions
‘Financial firm’ means any firm falling within ESMA’s remit, including (i) alternative investment fund managers of 'AIFMs' as defined in Article 4(1)(b) of the AIFMD and depositaries as referred to in Article 21(3) of AIFMD (‘depositaries of alternative investment funds (AIFs)’); (ii) management companies as defined in Article 2(1)(b) of the UCITS Directive (“UCITS management companies”) and depositaries as defined in Article 2(1)(a) of UCITS Directive (“depositaries of UCITS”); (iii) central counterparties (CCPs) as defined in Article 2(1) of EMIR and Tier 2 third-country CCPs within the meaning of Article 25(2a) of EMIR which comply with the relevant EMIR requirements pursuant to Article 25(2b)(a) of EMIR; (iv) trade repositories as defined in Article 2(2) of EMIR and in Article 3(1) of SFTR; (v) investment firms as defined in Article 4(1)(1) of MiFID II and credit institutions as defined in Article 4(1)(27) of MiFID II, which carry out investment services and activities within the meaning of Article 4(1)(2) of MiFID II; (vi) data reporting services providers as defined in Article 4(1)(63) of MiFID II; (vii) market operators of trading venues within the meaning of Article 4(1)(24) of MiFID II; (viii) central securities depositories (CSDs) as defined in Article 2(1)(1) of CSDR; (ix) credit rating agencies as defined in Article 3(1)(b) of the CRA Regulation; (x) securitisation repositories as defined in Article 2(23) of SECR; or (xi) administrators of critical benchmarks as defined in Article 3(1)(25) of the Benchmarks Regulation.
‘Financial service’ and ‘financial product’ means any financial service and product falling within ESMA’remit, i.e., any financial service and product provided by a financial firm as defined above. Please note that banking, payment, credit and insurance services and products are excluded from the scope of the call for evidence as they fall within EBA’s and EIOPA’s remit.
‘Platform’ means any digital platform that enables financial firms directly (or indirectly using a regulated or unregulated intermediary) to market to investors, and/or conclude with investors contracts for, financial products and services. The definition of ‘platform’ aims to be both ‘model’ and ‘technology-neutral’. Examples of platforms that are relevant for this call for evidence include but are not limited to technical infrastructures used by financial firms to market or distribute different financial products and services, and enabling investors to access products and services provided by different financial firms, such as fund distribution platforms, robo-advisors and on-line trading platforms. Those technical infrastructures that have been developed by financial firms for their sole individual benefit are outside of the scope of this call for evidence.
‘Mixed activity group’ means a group of undertakings (a parent undertaking and its subsidiary undertakings) conducting both financial and non-financial activities. 
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1 [bookmark: _Toc72505779][bookmark: _Toc72509286]Executive Summary
Reasons for publication 
Technological innovation is transforming financial services at an unprecedent speed, by facilitating new business models and services and the entrance of new market participants. Covid-19 is accelerating this shift and the digitalisation of financial services. These changes bring a host of opportunities, including the prospect of better financial services for businesses and consumers and greater financial inclusion. Yet, they raise challenges as well, as they can contribute to introduce or exacerbate new risks. Also, the existing regulatory and supervisory framework may not fully capture and address these new developments. 
In September 2020, the European Commission (EC) published a digital finance package[footnoteRef:1] with the aim to embrace digital finance in the EU. Following on the package, in February 2021, the EC set out a request for technical advice[footnoteRef:2] to the European Supervisory Authorities (ESAs) on three main issues, namely (i) the growing fragmentation of value chains in finance, (ii) digital platforms and (iii) groups combining financial and non-financial activities. In particular, the ESAs are requested to assess the regulatory and supervisory challenges brought by these developments and the way in which they could be addressed. ESMA is seeking feedback from external stakeholders to inform its work on the matter. [1:  Digital finance package | European Commission (europa.eu)]  [2: https://ec.europa.eu/info/sites/info/files/business_economy_euro/banking_and_finance/documents/210202-call-advice-esas-digital-finance_en.pdf] 

Contents 
Section 2 explains the background of this call for evidence. Sections 3, 4 and 5 set out the topics on which ESMA is asking for feedback and the questions. Appendix 1 summarises the questions.
Next Steps
ESMA will consider the information received through this call for evidence when drafting its response to the EC. ESMA, together with the other ESAs, need to deliver a report to the EC by 31 January 2022. The technical advice received from the ESAs will not prejudge the EC's decisions in any way. 
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Digitalisation is transforming society, the economy and the financial sector. This transformation, and the application of innovative technologies in the EU financial sector, has the potential to benefit people and companies. By facilitating the entry of new market participants, reducing geographical barriers and promoting greater transparency in the provision of financial services, technological innovation can provide better financial services to a wider range of businesses and consumers, possibly at a lower cost. It can also foster financial inclusion.
Meanwhile, those changes are not exempt of challenges. The entry of - large and small - technology companies in financial services and the growing reliance on those companies by financial firms can give rise to new forms of risks, e.g., in relation to security, interconnectedness, concentration and competition.[footnoteRef:3] These changes raise specific regulatory and supervisory challenges as well, including due to their global and cross-sectoral nature and the risk of unlevel playing field.  [3:  For a detailed introduction on how BigTech firms are entering the financial services sector and the possible challenges and benefits associated with this development, please have a look at ESMA’s ‘Trends, Risks and Vulnerabilities report 1/2020’. ] 

The EC aims to address the challenges and risks attached to digital transformation by proposing, where relevant, adaptations to the existing legislative frameworks by mid-2022. To prepare these actions, and considering that regulation should be technology neutral according to the ‘same activity, same risk, same rule’ principle, the EC is requesting technical advice from the ESAs on the following key issues[footnoteRef:4]: [4:  The EC is also asking EBA for input in the areas of protection of client funds and non-bank lending.] 

0. more fragmented or non-integrated value chains arising as a result of the growing reliance by financial firms on third parties for the delivery of their services and the entry of technology companies in financial services;
0. platforms and bundling various financial services; 
0. groups combining different activities, namely mixed activity groups providing both financial and non-financial services. 
[bookmark: _Hlk68628033]Importantly, the recent legislative proposals for the Digital Markets Act (DMA)[footnoteRef:5] – adopted on 15 December 2020 – and Digital Operational Resilience Regulation (DORA)[footnoteRef:6] intend to address some of the above risks and challenges already. DMA proposes new ex-ante rules for gatekeeper platforms as well as a new supervisory framework at EU level to address conduct and competition harm risks. Most of the large technology companies which are currently offering financial services are likely to fall into the scope of this proposal. Similarly, DORA proposes a new oversight framework for those ICT service providers that are critical to the financial sector, which is likely to apply to most of the large technology companies to the extent that they provide ICT services to financial firms. The framework aims to monitor and address concentration risk and systemic risk that may arise from critical third-party provision of ICT services. However, other gaps and issues, e.g., in relation to conduct or prudential risks or cooperation between relevant competent authorities, may be left unaddressed and require further adaptations to the existing regulatory and supervisory frameworks. [5:  https://ec.europa.eu/info/strategy/priorities-2019-2024/europe-fit-digital-age/digital-markets-act-ensuring-fair-and-open-digital-markets_en  ]  [6:  https://ec.europa.eu/info/publications/200924-digital-finance-proposals_en] 

With this call for evidence (CfE) ESMA seeks the input of market participants, technology companies and other stakeholders on those remaining gaps and issues that would need to be addressed. 
Noteworthy, ESMA is cooperating closely with EBA and EIOPA on these matters, leveraging on the work already undertaken, for example in the form of a survey on digital platforms to the industry[footnoteRef:7] for what concerns EBA or a Discussion Paper on the (re)insurance value chain and new business models arising from digitalization[footnoteRef:8] for what concerns EIOPA.   [7:  https://www.eba.europa.eu/financial-innovation-and-fintech/fintech-knowledge-hub/regtech-industry-survey]  [8:  EIOPA (2020). Discussion Paper on the (re)insurance value chain and new business models arising from digitalization. ] 



General information about respondent
	Name of the company / organisation
	AFG
	Activity
	Asset Manager Association

	Are you representing an association?
	☒
	Country/Region
	France


Please insert here any general observations or comments that you would like to make on this call for evidence, including how relevant digital finance may be to your own activities.
<ESMA_QUESTION_DCFE_1>
Digital finance is key to the future of the asset management industry, which plays a key role in the financing of the economy. Digitalization should allow retail investors to access more easily and with the same protection to a certain number of financial services. And more generally speaking the asset management industry should include technology in their process and value chain, for greater efficiency and high value-added services for investors.

Digital Finance is relevant in many ways for activities of French asset management companies:
1. For management of UCITSs and AIFs, they make use of Digital Finance for e.g.:
· Distribution of fund units to customers, through third party distribution platforms
· Support functions:
· Legal (contracts with professional counterparties or service providers are becoming of a digital format and AI/ML may be used to do searches (e.g., tags) within legal documentation)
· Data Management
· Cyber-Security, as we partially make use of third-party service providers and clouds
2. For Investment services:
· Use of external electronic trading platforms
· AI/ML: e.g., to identify the wrongly typed trading orders with anomalies in sizes, prices etc. (“fat-fingers”)
French asset management companies may use Blockchain (e.g., for investing, for trading such as trading some bonds) and in the future, some of them cannot exclude starting trading on crypto-assets, which would mean making use of crypto-asset exchanges and related custodians.
<ESMA_QUESTION_DCFE_1>
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Technological developments are increasing the extent to and ways by which financial firms rely on third-parties, in particular technology firms, for the delivery of services, thereby leading to more fragmented or non-integrated value chains. This dependency can take different forms, e.g., outsourcing, partnerships, cooperation agreements or joint ventures. Examples include cloud outsourcing arrangements or the use of technology companies for data analytics, risk management or marketing purposes. In addition, digital innovation facilitates the entry of technology companies in financial services, again leading to potentially closer interlinks and increased inter-dependency between those companies and financial firms. 
These new business models may entail various benefits, such as increased efficiency. However, they may also introduce new risks and may not be fully captured by the existing regulatory framework. Indeed, the entities contributing to the provision of the financial services may be subject to a set of individual requirements in the absence of a holistic approach or even fall outside of the regulated space. These models may also raise challenges in relation to cross-border supervision, cooperation between different competent authorities, as well as legal responsibility for conduct, operational resilience of the entire value chain and prudential treatment. 
This call for evidence aims to collect evidence on new material developments in the evolution and fragmentation of value chains and the extent to which this phenomenon introduces new risks and/or create regulatory and supervisory challenges.

Questions
Do you observe changes in value chains for financial services (e.g., more fragmented value chains) as a result of technological innovation or the entry of technology firms? How different is the situation now when compared to pre-Covid?
<ESMA_QUESTION_DCFE_2>
We observe many changes in value chains due to technological innovation. Such changes can occur at different levels of our activities (subscription platforms, digitalization of shareholders meetings, digitalization of subscription processes…). 
In addition, the use of technology firms has been multiplied since most of them provide only one or a limited number of services, which means that the service offering is quite fragmented.
For example, NowCP is a new entrant on the Bond market, to allow decentralized subscription of bonds from issuers through it without having to pass through Central Securities Depositories (CSDs) – in relation to the development of Blockchain infrastructures for the subscription and trading of bonds. The good point with such a decentralized infrastructure is to avoid the monopoly or oligopoly of traditional CSDs (which may be costly and less efficient or fast in their processes). 
Therefore, when digital innovation can open the access of new players creating more competition, it works only if this decentralization and fragmentation is accompanied by Inter-Operability – which is not the case on the Bond market yet. Otherwise, we will not benefit of fragmentation and potential increased competition among providers.
Same remark and request for the funds’ liabilities (i.e., fund units’ settlement) regarding the arrival of the new French player “Iznes” or Luxembourg-based competing initiative “FundsDLT”: decentralization must be accompanied by inter-operability, to really take benefit of the advantage of such development linked to progress in digital technology.
The issue of inter-Operability is even bigger, if some players are having a strong weight in the market, they could easily make their Blockchain non-operable with other Blockchain-based distribution channel, fragmenting the market or potentially concentrating the risk on one provider.
Last, new entrants are also now coming on the new market of crypto-assets – with the same remark on fragmentation.
In addition, the Digital Finance package creates a segregation between DLT based use cases and crypto use cases, which can be understood from a regulatory monitoring standpoint.
The Covid outbreak has increased the pace and magnitude of those changes. Indeed, major Financial Firms have switch to a full remote organization. For instance, meetings, exchanges and onboarding processes have been fully digitalized with professional clients. Some financial firms rely on turnkey solutions provided by Technology Firms to monitor those process, store the data and interact with their clients. During an onboarding process, AI could be used to control identity documents for KYC and AML CTF purposes.
Moreover, pressure on business has increased and considering the use of digital solutions in general (RPA, AI, etc.) to lower production costs is more than ever relevant for the financial industry.
<ESMA_QUESTION_DCFE_2>

Do you consider that financial firms are increasingly relying on technology firms to fulfil critical or important functions? If so, for which particular functions? Are there particular types of technologies (e.g., BigData, artificial intelligence, cloud computing, others) and technology firms involved? 
<ESMA_QUESTION_DCFE_3>
Yes and No.
No:
· regarding AI and Clouds: the trend was already here, so for AFG’s members there was no further increase in relying on technology firms. In addition, for AI, a few French asset managers have mainly developed internal tools, and they have not particularly increased the use of external AI service providers recently.
· regarding fund depositaries/custodians: French asset managers are still making use of traditional fund depositaries/custodians, even if technology may evolve. The critical issue remains still the same, i.e., which level of liability for fund depositaries/custodians vs. liability of the fund managers – even though the use of Blockchain may now increase uncertainty due to the decentralisation related to it.

Yes:
· regarding Clouds, there is an increased use of them, with the trend of outsourcing towards third parties which are purely dedicated to this Cloud activity, as Technology Firms.
· such Technology Firms may not be used by French asset managers directly, but by their service providers which make use of them. E.g., Bloomberg, as one of our Market Data Providers, is itself making an increased used of third-party Technology Firms.
· Some French asset managers rely on critical Technology Providers to fulfil some important functions when they can facilitate the execution of such functions through their connectivity: e.g., for electronic trading, TradingScreen is used for their very efficient connectivity with brokers from their single platform.

Some traditional players are making use of new Technology to develop their activities:
· FORGE is a Technology Firm fully integrated and owned by Société Générale Group, which is used for issuance of bonds based on Blockchain technology. For instance, the European Investment Bank (EIB) recently issued bonds through FORGE on an Ethereum Blockchain.
· Allfunds is a fund distribution platform, which is now developing fund distribution through Blockchain.
· Blackrock has developed a technological platform called Aladdin, which uses artificial intelligence, for the management of investments and financial operations.

Conversely, technology firms may enter the area of Financial Services:
· Several years ago in China, Alibaba started a Money Market Fund management activity, which became very popular and large thanks to its high number of Alibaba clients.
· More recently, CoinBase was initially a Technology Firm which developed more recently as a crypto-asset trading exchange too.
· In the case of the issuance of Security Tokens, Asset Managers will have to rely on digital assets custody solutions, which will be offered by custodians. In this case, custodians either develop their own solution or rely on third party provider. Security tokens are considered as Assets not “held in Bank”, so the asset managers will take much more risks compared to the traditional issuance process. It was the case for the EIB Bond for example, with FORGE, ensuring the custody without being regulated.
· In addition, a lot of tokenization use cases are relying on the Ethereum Blockchain, which can be perceived as a risk or a concentration risk. Rules may be established to avoid Blockchain risk concentration. 
· Digital Assets Custody of security tokens can be considered as a financial service, while not regulated. This is the case of Forge, CryptoFinance, Fireblocks, Curv which are providing services to financial institutions, not only for crypto but security tokens’ custody.
<ESMA_QUESTION_DCFE_3>

Do you have examples of technology companies providing financial services in the EU, either directly or through arrangements with financial firms? If so, please briefly describe their business model and the type of financial services that they provide.
<ESMA_QUESTION_DCFE_4>
See AFG’s answer to Question 3 above.
<ESMA_QUESTION_DCFE_4>

Do you have examples of technology companies being used by financial institutions in the EU to fulfil critical or important functions? If so, please briefly describe their business model and the way in which they contribute to, or facilitate, these critical or important functions.
<ESMA_QUESTION_DCFE_5>
See above (e.g., TradingScreen)
<ESMA_QUESTION_DCFE_5>

Do you see changes in the way or extent to which financial market data are being collected, used and disseminated by unregulated data service providers?
<ESMA_QUESTION_DCFE_6>
Strictly speaking, financial market data are provided by data service providers which are regulated under MiFID legislation.
In that case, the issue is not the absence of regulation – as officially they are regulated – but the too light regulation imposed on them, on two fronts: lack of transparency on their fee policy; some too high limitations of liability when the data they provide appear to be wrong.
We know that ESMA has released in June 2021 some Final Guidelines on additional practical requirements to be imposed on them:
· AFG can applaud ESMA for this initiative, but we will still have to assess in practice the improvements they will bring to users.
· a safer way would be for EU institutions to introduce binding requirements in Level 1 or Level 2 of MiFID, while ESMA’s Guidelines legal strength is weaker – with a ‘comply or explain’ approach.
Regarding Financial Market Data applicable to Crypto-Assets – e.g., KAIKO, a provider specifically providing Data on Crypto-Assets - we suspect that at this stage the MiFID obligations do not apply to such providers, as Crypto-Assets are not included in the scope of MiFID: therefore, definitely, MiCA should introduce the same requirement as for MiFID, regarding Crypto-Asset Data Providers. 
Sustainable finance regulations might also become a game changer in this space (see SFDR for instance or the biodiversity topic) leading to the creation of a new gen of market data actors.
<ESMA_QUESTION_DCFE_6>

What implications, if any, do changes in value chains (e.g., more fragmented value chains) have on your own activities? To which extent are you taking an active role in these changes?
<ESMA_QUESTION_DCFE_7>
On the one hand, many new technologies are appearing thanks to players external to asset management industry (e.g., the Blockchain where issuers are essential players) and some of them impose their conditions on asset managers (e.g., fund depositaries, banks).
On the other hand, once various changes in value chains appear, we are active in choosing the most appropriate, efficient, and cost-saving solutions, to the ultimate benefit of our end-users.
The asset management industry plays an active role in using the DLT core solution for issuing fund shares. Many asset managers are shareholders of FundsDLT or Iznes. The full issuance on a DLT of fund units could allow asset managers to play an active role and discuss with these new players in order to offer new services. Today, the fragmented issuance of fund units (for example, the issuance of some fund units on a DLT and others via a CSD) relies on traditional fund depositaries and makes it difficult to collect changes in the potential value chain.
A small number of players have started to offer crypto related services, only available to institutional investors. We see those services to access crypto-assets and traditional assets will be fragmented for the end investor, as it is not under the same regulatory regime in the Digital Finance package (MiCA vs DLT pilot regime).
<ESMA_QUESTION_DCFE_7>

Do you see new or exacerbated risks (e.g., to investor protection, financial stability, market integrity, security or level playing field) in relation to the reliance on technology firms by financial firms? 
<ESMA_QUESTION_DCFE_8>
One risk might be in the assessments asset managers usually carry out in the context of their due diligences over our external service providers: their traditional assessments do not necessarily fit the new technologies used by new technology firms, or the new markets they act on – e.g., for providers regarding crypto-asset trading platforms and custody. Therefore, it requires from users to adapt their assessments over such technology firms, due to such disruptive technologies or markets, to carry them in an appropriate, satisfactory, and safe manner.
Open platforms approach may increase the cybersecurity risk as well.
On the development of security tokens, the main risk we see is the reliance of some public Blockchain as a back-end infrastructure of financial markets. Clear controls and risk management will have to put in place in order to diversify public Blockchain exposure risks.
<ESMA_QUESTION_DCFE_8>

Do you see new or exacerbated risks (e.g., to investor protection, financial stability, market integrity, security or level playing field) in relation to the provision of financial services by technology companies? 
<ESMA_QUESTION_DCFE_9>
As long as the financial services provided by technology companies are regulated – and their providers too – and supervised, there is no issue. But it appears that some players are offering services on crypto assets without being regulated.
We are worried it is a not the same playing field, as regulated financial companies will not be able to handle crypto assets, while they are the ones who have put high level control frameworks.
<ESMA_QUESTION_DCFE_9>

Do you see new or exacerbated risks (e.g., to investor protection, financial stability, market integrity, security or level playing field) in relation to the collection, use and dissemination of financial market data by unregulated data service providers?
<ESMA_QUESTION_DCFE_10>
We observe an increased dissemination of data in numerous different formats, mainly due to various regulations applicable to different categories of market participants (Solvency II, MiFID II, CRRD…). The consequence of such increased dissemination through different channels results in a lack of control on how the data is used and by whom. This creates a risk on financial stability.

Otherwise, as long as data are financial market data, their provision is currently regulated by MIFID – although not sufficiently.
But if new types of assets are not qualified as financial instruments under MiFID – e.g., crypto-assets – the provision of market data related to them is not regulated yet at all. Therefore, asset managers have to make sure that MiCA introduces clear and robust provisions on this topic.
<ESMA_QUESTION_DCFE_10>

Do you consider that some adaptations to the EU regulatory framework are needed to address the risks brought by changes in value chains?
<ESMA_QUESTION_DCFE_11>
See the answers above.
In particular, asset managers need Inter-operability to make the whole trade and post-trade infrastructures based on Blockchain not only more efficient, but also safer, for instance for facilitating trading of tokenised securities among the various participants of the Blockchain: fragmentation of players is good for creating competition between new comers and already installed participants, but it must absolutely be accompanied by Inter-Operability, to ensure a smooth functioning of the related markets.
<ESMA_QUESTION_DCFE_11>

Do you consider that some adaptations to the EU regulatory framework are needed to unlock the benefits brought by changes in value chains?
<ESMA_QUESTION_DCFE_12>
See the answer to Q11: Blockchain must absolutely be accompanied with Inter-Operability.
In addition, the current EU proposals, e.g., the EU Pilot Regime on DLT/Blockchain, still gives a central role for CSDs: this Pilot Regime should propose to go further in terms of decentralisation.
Regarding regulation of Blockchain, what is needed it to set their Governance, but not their technologies as such, in order not to hamper innovation.
Otherwise, AFG would welcome the possibility to allow the KYC information of clients to be shared between financial institutions to facilitate client experience: for example, create a unique ID for KYC purpose.
<ESMA_QUESTION_DCFE_12>

Do you consider that there is a need to enhance supervisory practices, e.g., cross-border or cross-sectoral cooperation, in relation to changes in value chains?
<ESMA_QUESTION_DCFE_13>
Definitely yes.
From a wider perspective, there is still a lack of cooperation in the area of financial supervision:
· Between securities regulators, across borders.
· Between securities regulators and central banks.
This is currently the case with Digital Finance, with an unclear sharing of responsibility and action between central banks and securities regulators, as well as many domestic initiatives which are not coordinated enough from a cross-border perspective.
That is why the EU Pilot Regime is an excellent first step in the good direction, to facilitate convergence – if not harmonization yet – across the EU in the area of DLT/Blockchain.
But these two axes of cooperation – cross-countries as well as cross-sectoral – should take place ideally at global level, for instance to ensure that Asia and Europe go towards consistent directions.
<ESMA_QUESTION_DCFE_13>

Which recommendations, if any, would you make to EU regulators/supervisors to address opportunities and challenges brought by changes in value chains?
<ESMA_QUESTION_DCFE_14>
See above.
It would be easier for supervisors and actors that EU regulators/supervisors address a clear governance practices for the use of ICT in finance which could frame the changes of value chain.
<ESMA_QUESTION_DCFE_14>

Do you have any other observations or comments in relation to changes in value chains?
<ESMA_QUESTION_DCFE_15>
See above.
<ESMA_QUESTION_DCFE_15>
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4 Platforms and bundling of various financial services
Platforms can market and provide access to multiple different financial services, often from different financial firms. Different financial firms can also partner with technology firms to bundle a range of financial services which are then distributed through digital channels. 
The financial firms and platform providers are not always part of the same group and sometimes operate in different EU Member States or third countries. In addition, the different financial services bundled on the platform may fall under separate sectorial regulations or outside of the scope of the EU financial services regulatory perimeter, which can leave certain risks unaddressed and raise specific supervisory challenges. 
A more holistic approach to the regulation and supervision of these platforms and bundled services could be relevant, considering the increased risk that they can pose, regarding e.g. interaction with consumers and consumer protection, conduct of business, money laundering and operational risk. 
The CfE is intended to help ESMA collect insights on the use of digital platforms in the EU the extent to which this phenomenon introduces new risks and/or create regulatory and supervisory challenges. 

Questions
Do you have examples of platforms bundling different financial services from different financial firms in the EU? If so, please provide a brief description of the most prominent ones.
<ESMA_QUESTION_DCFE_16>
Yes, some MiF financial instrument platforms, e.g., TradeWeb, do so: they propose the option of users (e.g., fund managers) to connect directly to some CCPs to ensure the Clearing of some OTC Derivatives such as Interest Rate Swaps.
This type of optional services is very helpful, but they must remain optional, depending on user’s wish, and not be bundled in a compulsory manner.
Most of European platforms like Allfunds, MFEX or Clearstream offer RTO services and related services in addition to distribution activities. They allow funds managed by European asset managers to be distributed by European banks, IFAs or insurance companies across Europe.
<ESMA_QUESTION_DCFE_16>

Do you consider that the use of platforms by financial firms for the marketing or the conclusion with customers of financial products and services is widespread in the EU? Do you observe an increase in the use of platforms compared to pre-Covid?
<ESMA_QUESTION_DCFE_17>
Yes, for marketing, the use of platforms is growing steadily – although in our sector it had already started long before the COVID situation:
As far as distribution platforms like Allfunds, MFEX and Clearstream are concerned, the main reason is the change of business model following the implementation of MiFID 2. The first service offered by these platforms was the calculation of the retrocessions but then it turned rapidly into the access to local distributors, making the platforms an inevitable channel for distribution. It is important to know that it is an operational access that do not include marketing. Asset managers remain fully responsible for prospecting and marketing local distributors.
Before MiFID 2, rebates were the main remuneration mode of distributors, and the restriction or even prohibition of rebates in some countries or for some activities (mandates, advisory; “clean” share classes) led to a significant decrease of the revenues of the platforms which were used by distributors to collect their rebates from the asset managers. 
This context has led platforms to amending their business model and offering new services through additional service agreements (access to databases, flow and holdings transparency, etc). It also led to an increasing concentration of platforms.  
See below some data from 2020 regarding the main fund distribution platforms in the EU:

	Top 4 platforms
	Assets under Administration 
(After major M&A)

	Allfunds
	1 300€bn

	MFEX
	  320€bn

	UBS/Clearstream
	  245€bn

	Fund Channel
	  130€bn



These four platforms have their specific sphere of influence. For example, Allfunds has a quasi-monopoly for the distribution in Spain and Italy, MFEX is predominant in the Nordic countries, and Clearstream (having absorbed UBS Fondcenter and Swisscanto) is dominant in Switzerland and the German-speaking countries. They are all trying to gain market shares by internal and external growth. We witness their accelerating search for new clients, through sub-distributors, seeking to become unavoidable/essential. 

This dominant position is giving them more and more power to impose their conditions on fund managers, both in the fees area and in the limitation of their liability in their contracts with fund managers.

That is why fee transparency and the acknowledgement that the platforms are the first link of the distribution chain is necessary.
<ESMA_QUESTION_DCFE_17>

(To financial firms) As a financial firm, are you using platforms for the marketing or the conclusion with customers of your financial products and services? If yes, please provide a brief description of(i) the types of services provided by the platform, (ii) the arrangement in place with the platform (e.g., are you or the platform responsible for the governance and/or maintenance of the technical infrastructure and the interactions with customers), (iii) the extent and way in which the arrangement is disclosed to the customer, (iv) the tools and processes in place to ensure that the risks attached to the financial products and services are properly disclosed to the customers.
<ESMA_QUESTION_DCFE_18>
In summary, the largest platforms offer distributors a unique point of access to select and execute orders on investment funds’ units from a large panel of manufacturers (including their inhouse manufacturers) as well as a unique point for the collection of commissions from the manufacturers selected; simultaneously, manufacturers are offered the referencing of their funds on the platform, the monitoring of the assets collected by each distributor and the calculation of the commissions due to each of them, all of this through a single distribution agreement between the platform and each manufacturer in the one hand and a single agreement between the platform and each distributor in the other hand. 
The platform is the first link of the distribution chain that links the manufacturers to the distributors and eventually to the end clients, and, as such, support all the responsibilities of a distributor – or should. For example, AML duties should be fully enforced by platforms, but some of them are reluctant to fully endorse this responsibility, insisting on presenting themselves as pure technical intermediaries.
The platforms are remunerated by the manufacturers with a % based on the commission (management fee retrocession) paid to distributors; platforms are also remunerated by distributors, most likely with another % based on the same commission but there is no transparency on the actual %; manufacturers do not know the actual commission received by their distributors.
As mentioned above (Question 17), the restriction imposed by MIFID II on commissions (“inducements”) has threaten the platforms of a significant decrease of their revenues: to compensate for that decrease, platforms have put a price tag on some services that were previously included in the % described above such as AML related assistance services, target market transmissions, flow monitoring and have gathered these services in a new service agreement. The global cost of distribution is therefore increased by these new price tags. And asset managers are still bearing their traditional marketing costs in local markets to get known and recommended by local distributors.
If the billing for the referencing of the products on the platform is acceptable, some others new pricings are questionable. One disturbing new fee billed by some platforms to manufacturers, called “intermediation fee”, happens to be all or part of the execution fee a client of a distributor would normally incur when executing an order on the platform; by offering the execution service for free or at a reduced price, platforms appear more attractive to distributors (and their clients) and can increase their market share. We would not mind this commercial strategy but for the fact that the execution fees are ultimately billed to manufacturers which are forced to accept them to enter into business with the platform. This is contrary to the rule that prevails for portfolio or fund where execution fees are paid by the client and not by asset managers.
Generally speaking, Asset Managers do not choose the platforms: it is the local distributors which choose a given platform. The asset manager must follow client/local distributor’s decision regarding the choice of the platform. Therefore, it puts asset managers on an un-equal footing in their relationship with fund distribution platforms (both on fees and contractual terms).
<ESMA_QUESTION_DCFE_18>

(Same question to platforms) As a platform, do you facilitate the marketing or the conclusion with customers of financial products and services? If yes, please provide a brief description of(i) the types of services provided to financial firms, (ii) the arrangement in place with the financial firms (e.g., are you or the financial firm responsible for the governance and/or maintenance of the technical infrastructure and interactions with customers), (iii) the extent and way in which the arrangement is disclosed to the customer, (iv) the tools and processes in place to ensure that the risks attached to the financial products and services are properly disclosed to the customers.
<ESMA_QUESTION_DCFE_19>
N/A
<ESMA_QUESTION_DCFE_19>

Which key opportunities and challenges do you see in relation to the use of platforms by financial firms?
<ESMA_QUESTION_DCFE_20>
At first, platforms offered manufacturers the possibility of centralizing several functions at a unique point of distribution (e.g., signing a single distribution agreement, central monitoring of subscriptions/redemptions, assistance in calculation and payments of commissions) and facilitate operational access to a large perimeter of distributors. However, due to the developing dominant position of platforms, they are increasing and imposing their fees, without free competition and/or imposing in their contracts some limitations to their own liability in case of failure, therefore they participate in the increasing cost of distribution, blurring the transparency regarding the commission received by distributors and putting at risk the AML due diligences and responsibilities.
(See data in our answer to Question 17).
<ESMA_QUESTION_DCFE_20>

Do you consider any of the following risks to be new/exacerbated where financial firms use platforms for the marketing or conclusion with customers of contracts for financial products and services? Please explain(i) risk to financial stability, (ii) risk to investor protection, (iii) risks in relation to conduct of business, (iv) ICT and security risks, (v) money laundering / terrorism financing, (vi) risk to data protection and privacy, (vii) risk to fair competition, (viii) market manipulation, or (ix) other risks.
<ESMA_QUESTION_DCFE_21>
Regarding Tech firms, DLT and Crypto-Asset, the risks we consider to be exacerbated are:
· Risk to Investor Protection: if the platform does not have any license of investment services while offering a selection of funds: according to one project we have seen, the technology platform de facto was going to orientate the investments towards some specific funds - without any financial license
· We have to make sure that AML rules are applied:
· Concerning Crypto Assets
· Concerning DLT
· Risk to Financial Stability:
· risks of GAFAs offering their own private currencies (e.g., the Facebook case) in competition with stable currencies.
· Cyber security risk is increased.
· Risk to fair competition, risk to unfair competition: there is a problem of unfair competition with B to B platforms (see above)  

Lastly, Legal responsibilities have not evolved with digital evolution, causing uncertainty and risks in the distribution chain.

But some risks may also be mitigated by platforms today or tomorrow.  
· Financial stability:  the implementation of the gates not totally finished by custodian could may be better and quicker implemented by platforms.
· risk to investor protection; platforms facilitate the circulation of product information, offer asset allocation and their update, allow traceability.   
· risks in relation to conduct of business; platforms could improve the knowledge of fund’s liabilities
<ESMA_QUESTION_DCFE_21>

(For financial firms) Which controls, and processes are in place to oversee the specific risks emerging from the use of platforms? 
<ESMA_QUESTION_DCFE_22>
When using these platforms, firms try to negotiate some clauses (when they can).
For example, if the platform has a technical issue, as so many distributors pass by them, both investors and manager would be “freezed”. Therefore, our agreements indicate that the platforms must have business continuity plan, and we can make on site control. 
Another risk is the responsibility chain in AML/KYD, delegated to the platforms. The agreements also foresee that the managers can have access to the platforms processes and controls in this area. 
The control by the asset manager of the distribution agreement perimeter (list of local distributors) is crucial (prior approval). 
But in other areas, we are not in a position to perform material controls on how platforms are handling their duties.    
<ESMA_QUESTION_DCFE_22>

Do you consider that some adaptations to the EU regulatory framework are needed to address the risks brought by the use of platforms? 
<ESMA_QUESTION_DCFE_23>
Regarding fund distribution platforms, they should be more strictly regulated to ensure ultimately more reasonable fees and more balanced contractual terms with fund managers, and to ensure they carry out their duties (e.g., on AML, that fund managers pay for). It would be helpful to delimitate responsibilities in the distribution chain. As first link of the distribution chain, distribution platforms should be formally designated as distributors and regulated as such under MIFID.
<ESMA_QUESTION_DCFE_23>

Do you consider that some adaptations to the EU regulatory framework are needed to unlock the benefits brought by the use of platforms?
<ESMA_QUESTION_DCFE_24>
We consider that the lack of cash in the EU regulations on DLT and Crypto Asset chains can bring barriers. 
At this stage, the EU regulations do not seem ambitious enough, regarding:
· DLT Pilot Regime: the thresholds for eligible assets are too low: very few issuances only would be eligible to allow its success: these thresholds should we made more flexible.
· The issue of Inter-Operability across systems and players, should be solved for the DLT Pilot Regime. See for instance the issue in France with NowCP, which lacks inter-operability with other players.
· The issue of inter-Operability across borders, should also be solved.
Regarding fund distribution platforms, they should be more strictly regulated to ensure ultimately more reasonable fees and more balanced contractual terms with fund managers, and also to ensure they carry out their duties (e.g., on AML, that fund managers pay for).
<ESMA_QUESTION_DCFE_24>

Does the use of platforms give rise to any challenges regarding the cross-border supervision of financial sector activities in the EU? Do you consider that there is a need to enhance supervisory practices, including convergence measures, in relation to the use of platforms?
<ESMA_QUESTION_DCFE_25>
We think that there is a need to enhance Cross-border regulation and supervision: e.g., currently, France, Portugal and Germany have set up their own national regulatory frameworks it remains very fragmented at this stage (although the EU tries to fill that gap).
Yes, B to B platforms are not always under the supervision of the regulators of the countries in which they operate as they are based in another country.
<ESMA_QUESTION_DCFE_25>

Which recommendations, if any, would you make to regulators/supervisors to address opportunities and challenges brought by the use of platforms?
<ESMA_QUESTION_DCFE_26>
Overall, we must keep the competitiveness of EU players: platforms are opportunities. They just need more framework – regarding dominant position, AML, fee transparency.
On Crypto Assets: this is an issue vis-à-vis retail, which invest directly on platforms like CoinBase: risk of investor protection, as such Crypto Trading Platforms are not regulated yet while retail investors are allowed to invest on them. Wholesale can live more without regulation, as compared to retail: retail need protection.
<ESMA_QUESTION_DCFE_26>




5 [bookmark: _Toc72509290]Risks of groups combining different activities
Large technology companies active in various sectors and forming mixed-activity groups increasingly enter the financial services sector, including through the establishement of their own subsidiaries for the provision of financial services. These groups can quickly scale up the offerings in financial services leveraging on vast amounts of customers’ data collected through their affiliated entities and elevating intra-group dependencies on operating systems and processes. The capacity to use intra-group data and other processes within the group to support the provision of financial services raises challenges in relation to conduct, prudential and systemic risks and a possible detrimental effect to the level playing field between entities providing the same financial services as a part of a group versus a single entity.
Even though existing sectoral financial legislation already embeds approaches for group supervision, it does not provide a framework for coordinated supervision on a cross-sectoral basis for emerging types of mixed activity groups, as their financial activities usually represent only a limited share of their total balance sheet. Even when a group has a specialised financial subsidiary undertaking within its group, sectoral financial legislation would only apply to that subsidiary undertaking, with limited possibilities to supervise and prevent risks stemming from the interactions between the financial subsidiaries and the broader group. 
The new emerging risks in relation to mixed-activity groups that build up substantial market share in financial services may not be captured by the existing EU legislation and by supervisory practices limited to regulated entities in the mixed-activity groups. 
The call for evidence aims to collect evidence on whether (i) large technology companies as mixed-activity groups should be supervised specifically, (ii) how interdependencies withing the groups, and potential risks stemming from, can be identified and adressed, and (iii) how supervisory cooperation can be improved for these groups.

Questions
Are you aware of mixed activity groups (MAGs), including BigTech groups, whose core business is not financial services but that have subsidiary undertakings that provide financial services in the EU?
<ESMA_QUESTION_DCFE_27>
As an example, we can cite:
· Alibaba (China) with its ANT subsidiary
· Dreams (Sweden) 
<ESMA_QUESTION_DCFE_27>

Which types of financial services do these entities provide? 
<ESMA_QUESTION_DCFE_28>
See above.
<ESMA_QUESTION_DCFE_28>

In such MAGs, how and to what extent the dependency of a subsidiary financial firm on its parent company and/or other subsidiaries of the same group influences the provision of the financial service?
<ESMA_QUESTION_DCFE_29>
Facebook, with Diem (ex-Libra), is a platform which creates locked systems through a private currency, without any competition and vis-à-vis captive retail investors.
<ESMA_QUESTION_DCFE_29>

Do you see new or exacerbated risks in relation to MAGs?
<ESMA_QUESTION_DCFE_30>
See above.
And otherwise, we can cite GAFAs which can create risks on financial stability if the development of private currencies goes too far.
<ESMA_QUESTION_DCFE_30>

Do you consider that there is a risk of unlevel playing field between individual ('solo') financial firms and MAGs? 
<ESMA_QUESTION_DCFE_31>
Yes. AFG considers that same activity requires same licence (whoever gets it). Not only for a question of level playing field, but also for financial stability, investor protection as well as for reducing the weight of BigTech over the whole economy and society.
<ESMA_QUESTION_DCFE_31>

In your opinion, is the current EU regulatory framework adequate for MAGs?
<ESMA_QUESTION_DCFE_32>
No 
MAGs should be at least tackled through the regulatory framework of:
· Retail investor protection.
· Financial stability.
In AFG’s opinion, regulation should be the same for retail investor protection. Also, there is a financial stability risk if GAFAs have some systems of internal payment: e.g., Diem for Facebook.
<ESMA_QUESTION_DCFE_32>

Do you consider there is a need for new cooperation and coordination arrangements between financial supervisors and other authorities (data, competition, consumer protection, AML/CFT, cyber) within the EU and/or with 3rd countries in order to ensure effective supervision of MAGs?
<ESMA_QUESTION_DCFE_33>
Yes, this is critical.
The issue is that for instance, objectives are not always the same between central banks and securities regulators: we should enhance that cooperation between central banks and securities regulators, starting with the EU, and then beyond the EU. In addition, Competition authorities as well as cyber authorities should be involved too.
Nevertheless, we can cite a measure that goes in the right direction: the DORA act proposal. With this text, the European Commission is considering:
· amending existing rules, particularly in the Network and Information Security (NIS) Directive.
· a new law on digital operational resilience for financial services. 
<ESMA_QUESTION_DCFE_33>
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